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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

There can be no doubt that public procurement is a challenging area of state administration
in South Africa at present. It may be further argued that this dimension of public
administration is now facing crisis. Over the last few years there have been increasing calls
for heightened regulatory attention to public procurement. During the first few months of

2014 alone:

e the President announced in his State of the Nation Address potentially far-reaching
changes to government's approach to procurement in the form of increased central
adjudication of tenders in an attempt to curb corruption in procurement;

e the Minister of Finance noted "steps to professionalise the public service and
overhaul procurement and supply chain management" in his 2014 budget speech;

e the Public Protector found that "organs of state involved in the Nkandla Project
failed dismally to follow Supply Chain Management prescripts" and recommended
that the President "reprimand the Ministers involved for the appalling manner in
which the Nkandla Project was handled and state funds were abused" in her Report
No 25 of 2013/14; and

e the Auditor General highlighted supply chain management as a key risk area
requiring attention at national departments in his submissions to Parliament's

standing committee on public accounts.

A tentative first step has been taken to tackle concerns around public procurement in South
Africa from a central, coordinated perspective in the form of the appointment of the Chief
Procurement Officer and the establishment of the Office of the Chief Procurement Officer

("oCPO").

The creation of the OCPO as the institutional node for National Treasury's role in relation to
public procurement in South Africa calls for consideration of the regulatory framework in
terms of which this new structure is to function. Since there is no explicit legislative basis for
the OCPO, the need arises to interrogate the current public procurement regulatory regime
in order to develop an understanding of the legal environment that frames this structure

within existing public procurement law in South Africa. On the basis of such understanding
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further consideration can consequently be given to possible reforms of the regulatory

environment to facilitate the functions of the OCPO.

This report is the final and consolidated output of a research project under the title
"Research the feasibility of specific legislation for National Treasury’s newly established
Office of the Chief Procurement Officer" ("the Project"). It consolidates the findings of the

Project and puts forward the case for a dedicated regulatory regime for the OCPO.

The report indicates that the

Key finding 1: The regulatory landscape

regulatory landscape pertaining pertaining to public procurement in

to public procurement in South South Africa is highly fragmented.

Africa is a highly fragmented

one. Despite the clear public

procurement principles set out in section 217(1) of the Constitution of the Republic of South
Africa, 1996, a myriad of statutes and regulations exist that deal with specific aspects of
public procurement, without a single, coherent piece of legislation guiding public

procurement in its entirety.

In some respects the division of rules between different instruments are unproblematic and
even inevitable. However, in general the fragmentation of public procurement law results in
a less-than-ideal regulatory regime. Some of the problems emerging from the fragmented

regulatory landscape are:

e Significant overlap and duplication between different regulatory instruments
leading to uncertainty as to which instrument to follow.

e Unnecessarily complicated questions about the legal status of instruments at the
lower end of the cascading regulatory structure generating legal uncertainty.

e Inconsistencies in approach to similar regulatory issues at different levels or spheres
of government.

e Conflict between different sets of rules with no clear indication as to which set

should prevail.

Xi
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e Significant variation in the scope of coverage of various instruments leading to
considerable difficulties in establishing the complete regulatory regime applicable to
a given case and posing challenges for uniform guidance.

e Control by different stakeholders of different dimensions of the regulatory regime in
a seemingly uncoordinated manner.

e Capacity development in public procurement is hampered where there are
significant differences between the way public procurement is approached in

different contexts or institutions.

Th | Il
ese problems all impact Key finding 2: The fragmented

adversely on the legal mandate regulatory approach undermines
of the OCPO to act as central integrated and comprehensivee
national oversight

overarching supervisor for all

public procurement.

It is apparent that the fragmented nature of the regulatory approach to public procurement
impedes any initiatives to consolidate public procurement within a single oversight function.
Thus those regulatory instruments which assign primary responsibility for framing
procurement processes or aspects of procurement processes to entities other than National
Treasury impede the full realisation of an integrated and comprehensive national strategy of

procurement regulation as currently contemplated under the OCPO.

When one shifts the focus from the regulatory regime itself to implementation, the findings
of the various oversight bodies set out in this report clearly indicate that levels of
compliance with public procurement regulations are fairly low. However, for the most part
the reports do not indicate with any precision the reasons for such non-compliance. In

particular, there is very little

evidence suggesting that the [ LG ALLCI RN ENeI el o] IETa[olRN1d Bl —

. public procurement regulations are low.
reasons for widespread non-

compliance can be attributed

to the actual public
procurement rules as opposed to failures to properly implement the rules. Regardless of this

lack of clear data on the reasons for low levels of compliance with public procurement rules,

Xii



EXECUTIVE SUMMARY

a number of regulatory concerns can be identified from the oversight bodies' reports. The

most important of these are:

e Alack of proper record-keeping.

e The awarding of contracts to state employees or their close family members.

e Existing rules are either not clear enough or require strengthening.

e Many public entities lack capacity to meaningfully integrate public procurement

regulation into their procurement functions.

Low levels of compliance with public procurement rules can also be seen to impact
adversely on service delivery. Such non-compliance may lead to false starts and consequent
delays in getting service delivery programmes off the ground; may lead to litigation with
further delays and disruption to concluded contracts; may hamper cost-effectiveness in that
the best price may not be obtained or goods and services of questionable quality be
procured, with self-evident negative implications for the services being delivered through

such procurement.

Key finding 4: Public procurement

Apart from the adverse impact . . .
regulation failures impact adverse on

on service delivery of non- service delivery.

compliance with procurement

rules, it is arguable that in a

number of instances public procurement rules themselves (as distinct from the
implementation of those rules) hamper service delivery. In this regard delays occasioned by
a burdensome procurement regulatory system and constant (risk of) litigation; uncertainty
about how to evaluate the quality of goods and services procured; inconsistent regulatory
approaches to inter-organ of state contracting and unsophisticated, blunt judicial remedies

in procurement disputes may be viewed as undermining efficient service delivery.

Attempts to benchmark the institutional structure of the OCPO against regulatory models in
respect of procurement regulation in different legal systems reveal two main approaches to

institutional structure.

The first is the more traditional approach that is also followed in South Africa, which

involves a division or unit within the relevant national government department responsible

Xiii
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for procurement, typically the national treasury or finance department. This unit typically
fulfils a range of functions in respect of procurement encompassing both regulatory and

operational functions.

The second approach is the one that is increasingly adopted in current reforms of
procurement systems. This involves an entity distinct and independent from national
government departments fulfilling an exclusively regulatory function in respect of
procurement. In this approach operational functions regarding procurement, that is actual
procurement, may still occur centrally within a responsible national government
department (typically national treasury) or may be partially or wholly decentralised. The
distinct feature of this approach is the independent regulation of procurement operations
by an autonomous entity. This second approach reflects the trend in recent reform
initiatives as well as in international procurement instruments to split operational and

regulatory procurement functions.

Comprehensive recent reforms of procurement systems on the African continent as well as
in Eastern Europe have favoured the creation of central, autonomous oversight bodies. The
common structure of these bodies involves a public procurement authority with an
oversight board. The board is mostly appointed through a political process (e.g. via a

Parliamentary process or by the

Key finding 5: Recent reforms of public
procurement systems internationally

president or cabinet) in terms

of a prescribed structure, while typically favour a central, autonomous

the authority consists of oversight structure.

officials of which the head is

typically appointed by the board and is accountable to the board. These entities mostly exist
autonomously from executive government, although they mostly rely on specific

government departments, mostly finance departments, for institutional support.

In South Africa, these examples may be of particular value in light of recent developments
towards the establishment of a central regulatory function in procurement to compliment
the decentralisation of procurement functions introduced by the Public Finance

Management Act 1 of 1999.
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The findings outlined above point to a significant need for public procurement regulatory

reform of a particular nature in South Africa.

_ o Key finding 6: There is a dire need for
The first step in initiating

public procurement regulation reform
reform of public procurement in South Africa.

regulation is the establishment

of a fit for purpose institutional
focal point. That is to say, there is a need to create an institutional structure that can
facilitate reforms and drive effective implementation of the regulatory regime. The

appointment of the CPO and creation of the OCPO are steps in this direction.

However, within the current regulatory framework there is no distinct and overarching
regulatory footing for a central oversight structure such as the OCPO. The result is the
absence of clear and comprehensive legal powers on the part of the OCPO to provide
regulatory coordination and oversight from a central perspective. In addition there is no

clear legal mandate for a structure such as the OCPO to fulfil a central regulatory function.

The abovementioned state of public procurement regulation greatly undermines the
potential for coordinated oversight of public procurement through the OCPO as an effective
institutional mechanism to engage with the demonstrably low levels of public procurement

regulatory compliance in South Africa.

In order to address the regulatory problems set out above, it is recommended that the
OCPO be realigned as a central procurement Regulator. It is pointedly not recommended
that the broader public procurement regulatory framework be revised in any drastic manner

at this stage. Such a step would be premature at this time.

The Regulator should be positioned autonomously from any particular government
department. It should thus be a free-standing entity. Linkages with National Treasury
should, however, be maintained. Institutional autonomy (and even independence) of the
Regulator and linkages with NT are not conflicting notions. It is possible and desirable to
have both. This raises particular objectives in alignment of the institutional structure of the
Regulator and assignment of operational procurement functions at a central government

level.
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The Regulator structure should be aligned in terms of two main bodies, namely an
administrative agency and an oversight board or council, with additional recognition of a

third distinct body in the form of an enforcement arm to the agency.

The Regulator administrative agency should be headed by an executive official and be
staffed by public servants. This agency should be responsible for the day-to-day regulatory
functions of the Regulator. A non-executive board or council, headed by a non-executive
chairperson, should oversee the work of the agency, provide strategic guidance and take
high-level regulatory decisions. The executive head of the agency should be accountable to
the board. The board in turn should be accountable to Parliament on behalf of the entire

Regulator organisation.

The composition of the board should be defined in order to ensure broad representation of
key interests, both in the public sector and the private (supplier) sector. This should include
direct representation of the key line departments concerned with public procurement and

in particular NT.

A third structure focusing on enforcement should be created under the umbrella of the
Regulator to deal with enforcement of procurement rules, including deciding on supplier

challenges. The enforcement arm of the Regulator should include an ombudsman position.

The objectives and powers of the Regulator must be expressly set out in dedicated
empowering legislation. It is not feasible to contemplate the legal mandate of the Regulator

as proposed here, with reliance on existing public procurement legislation.

Creating the legal mandate of the Regulator by means of an overarching statute is a first and
essential step in establishing a consolidated public procurement regulatory regime. It is only
by means of such a focused enactment that a central authority can effectively regulate all
aspects of public procurement spanning the entire range of distinct regulatory instruments

currently governing public procurement in South Africa.

The legal mandate created in this manner will not depart from the basic decentralised
framework of public procurement existing in terms of current legislation. Accounting

authorities will remain primarily responsible for the implementation of procurement rules
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and the procurement function of their particular entities, but will now be legally and
uniformly subjected to the regulatory oversight and guidance of the proposed newly aligned

Regulator.

The key to the functional arrangements regarding the proposed Regulator is the recognition
of a strict split between regulatory and operational procurement functions. The proposed
new Regulator will be responsible exclusively for the regulation of public procurement and
will not perform any procurement operations. Central procurement operations, i.e.
procurement at a central level, should continue to be conducted by a dedicated unit within

NT.

A roadmap consisting of short, medium and long term action plans is proposed to

implement the recommendations above:

e Short term: develop stakeholder consensus around the revised regulatory approach.

e Medium term: draft the legislation necessary to implement this approach; initiate
the legislative process to enact a dedicated Regulator statute; transfer current OCPO
regulatory organisation to the proposed Regulator institutional framework.

e Longterm: initiate comprehensive reform of public procurement regulation in South
Africa leading to the enactment of a comprehensive, integrated public procurement

code.
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KEY RECOMMENDATIONS

Split regulatory and operational procurement
functions at central government level.

Realign the current regulatory functions of the
OCPO into a new dedicated procurement Regulator
by means of dedicated legislation.

Ensure functional autonomy of the new Regulator.

Create an enforcement arm under the new
Regulator.

Retain central procurement operations within NT.

Assign the mandate of large-scale procurement
regulatory reform to the new Regulator.
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INTRODUCTION

1 INTRODUCTION

There can be no doubt that public procurement is a challenging area of state administration
in South Africa at present. It may be further argued that this dimension of public
administration is now facing crisis. Over the last few years there have been increasing calls
for heightened regulatory attention to public procurement. During the first few months of

2014 alone:

e the President announced in his State of the Nation Address potentially far-reaching
changes to government's approach to procurement in the form of increased central

adjudication of tenders in an attempt to curb corruption in procurement;

e the Minister of Finance noted "steps to professionalise the public service and

overhaul procurement and supply chain management" in his 2014 budget speech;

e the Public Protector found that "organs of state involved in the Nkandla Project
failed dismally to follow Supply Chain Management prescripts" and recommended
that the President "reprimand the Ministers involved for the appalling manner in
which the Nkandla Project was handled and state funds were abused" in her Report

No 25 of 2013/14; and

e the Auditor General highlighted supply chain management as a key risk area
requiring attention at national departments in his submissions to Parliament's

standing committee on public accounts.

A tentative first step has been taken to tackle concerns around public procurement in South
Africa from a central, coordinated perspective in the form of the appointment of the Chief
Procurement Officer ("CPO") and the establishment of the Office of the Chief Procurement

Officer ("OCPQO").

The creation of the OCPO as the institutional node for National Treasury's role in relation to
public procurement in South Africa calls for consideration of the regulatory framework in
terms of which this new structure is to function. Since there is no explicit legislative basis for

the OCPO, the need arises to interrogate the current public procurement regulatory regime
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in order to develop an understanding of the legal environment that frames this structure
within existing public procurement law in South Africa. On the basis of such understanding
further consideration can consequently be given to possible reforms of the regulatory

environment to facilitate the functions of the OCPO.

This report is the final and consolidated output of a research project under the title
"Research the feasibility of specific legislation for National Treasury’s newly established
Office of the Chief Procurement Officer" ("the Project"). It consolidates the findings of the
four preceding phases of the Project and puts forward the case for a dedicated regulatory

regime for the OCPO.

The structure of this report follows the phased approach to the Project and presents the

final findings on the following distinct research areas:

the regulatory framework governing public procurement in South Africa;

findings of oversight bodies on the current state of implementation of public

procurement regulation;

linkages between public procurement regulation and service delivery challenges; and

e comparative perspectives on institutional design of public procurement functions.

In the final part the case for the regulatory framework for the OCPO is put forward.
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2 OVERVIEW OF THE PROJECT

2.1 Project objective

The overall objective of the study is to scrutinise the legal landscape as it pertains to the

functions of the OCPO and make recommendations on possible regulatory reforms.
2.2 Scope and structure of the Project

The research conducted in this Project was structured around five parts, each focusing on a
distinct aspect of public procurement regulation. The research was conducted in a phased
approach over the first four parts. An interim report on the findings within each phase was
formulated and presented to the OCPO. Each report was discussed during a briefing session

and the input received informed the final findings on each part as set out in this final report.

The final part involved the consolidation of the findings on each of the previous parts as

reported in this final report. The entire Project was conducted over a period of 60 days.
The study encompassed the following five (5) parts:
2.2.1 Regulatory landscape

This part of the study reviewed the entire statutory regime applicable to public
procurement regulation in South Africa. This included all primary legislation with direct
relevance for public procurement, but also legislation that indirectly impacts on public
procurement as well as all relevant secondary legislative instruments issued in terms of

these statutes.
2.2.2 Oversight body findings

This part focused on the most recent reports of the Auditor General on the performance of
organs of state in relation to public procurement at national, provincial and local
government level. In particular, the study explicated the implications of those findings for

the regulation of public procurement.
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Additional to the reports of the Auditor General, recent reports by other oversight bodies
(primarily the Public Protector) were considered to establish whether the findings of these
reports corroborate the findings of the Auditor General. The results of the first two rounds
of the Management Performance Assessment Tool ("MPAT") administered by the

Department of Performance Monitoring and Evaluation were also reviewed.
2.2.3 Service delivery challenges

Part 3 assessed perceived challenges in service delivery that can be linked to public
procurement and in particular the regulatory regime applicable to public procurement. A
key question in this part was whether the existing public procurement regulatory regime

can be said to support or hamper service delivery.
2.2.4 Comparative review

In this part a limited number of foreign systems were investigated from the perspective of
providing useful models for structuring the functions of the OCPO. Given the limited nature
of this study, only a few foreign systems were considered (see 2.3 on methodology below).
Comparative work already done within the OCPO was used as a point of departure.
Particular consideration was also given to international regulatory instruments such as the
UNCITRAL (United Nations Commission on International Trade Law) Model Law on Public
Procurement, 2011 and the World Bank's Country Procurement Assessment Reports

("CPAR").
2.2.5 Proposed OCPO regulatory framework

The final part of the study consolidated the findings of the preceding parts and developed
recommendations on possible reforms of the existing regulatory regime in order to facilitate

the functions of the OCPO.

2.3 Methodology

The study relied exclusively on a document analysis methodology. This methodology
included doctrinal analysis of existing South African law, content analysis of relevant policy

documents and reports, literature study pertaining to public procurement regulation and
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oversight structures in particular and comparative review of relevant aspects of targeted

foreign legal systems.

This study did not involve any empirical research given the limited timeframe within which it
was conducted. In particular, part 3 of the study (dealing with service delivery challenges
linked to public procurement) relied exclusively on and was thus limited to existing

materials and studies.

In considering the methodology adopted in this research particular attention should be

given to the comparative dimension of the study.

2.3.1 Comparative methodology

2.3.1.1 Risks in comparative analysis

Comparative legal analysis can inter alia be of considerable value in gaining new
perspectives on domestic legal problems, to identify alternative models of regulation and
how to implement alternative regulatory strategies and to develop benchmarks and best
practices against which domestic systems can be analysed. However, the inherent
limitations of legal comparisons must be carefully kept in mind in drawing conclusions from

such studies.

Law is to a very significant extent limited to national boundaries. That is to say, apart from a
few distinct areas of trans-national legal rules, law exists as a normative framework for a
particular community within a particular geographical area, for the most part national
states. Law accordingly does not exist independently from the particular social context
within which it is situated. That context plays a crucial role in both the form and substance
of specific legal rules. It follows that one cannot simply zoom in on a particular legal rule and
consider that rule without taken the broader context into account, which includes both the
broader legal system of which the particular rule forms part and the social context within

which the legal system operates.

Against this general background comparative legal analysis must thus be approached with
caution. Often legal rules simply cannot be transposed from one system to another because

of conceptual differences between the systems. The concepts on which the rules rely in the

5
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original system may not exist in the target system, or may have a different meaning so that
the rules will also have a different meaning and effect in the target system from that of the
original system. There is a real danger in comparative analysis that due to the narrow focus
of the particular study the conceptual differences in the broader systems may not be

recognised, which may undermine the validity and usefulness of comparative conclusions.

These risks also exist in comparing public procurement laws between different legal
systems. This can be illustrated with reference to the basic concept in such analyses, namely
public procurement. There is no universal definition of what constitutes public
procurement. Different legal systems adopt different views on what qualifies as public

procurement. For example, as Arrowsmith, Linarelli and Wallace explain:

"With the increasing diversity of forms of governmental organisation and structure, the
guestion of which entities must adhere to public procurement law is not capable of
easy resolution. Some fine lines must be drawn, and they are often drawn in different

places in different domestic regimes."1

Apart from differences in what entities to include in the concept of public procurement

there are also differences in what transactions to include.

The basic constitutional architecture of a state will thus be one important differential to
consider when comparing legal systems in respect of public procurement laws. States with a
strong federal system may thus approach procurement regulation differently from unitary
states. Other differences in respect of basic legal concepts may also play an important role
in comparative analysis. The notion of contract is a good example, especially when
comparing the French legal system (and those systems influenced by French law) with
English-law systems. In French law a distinct legal category of contract, called contrat
administratif, is recognised for particular forms of state contracting distinct from the contrat

de droit commun, the "ordinary" commercial or private-law contract.? This distinct category

''s. Arrowsmith, J. Linarelli and D. Wallace Regulating Public Procurement (2000) 324.
2 P.J.H. Maree Investigating an Alternative Administrative-Law System in South Africa (2013) LLD dissertation,
Stellenbosch University, 222-227.
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of state contract is wholly absent in English-law systems where contract is viewed as a

single, monolithic notion.>

In seeking to draw inferences from comparative analyses within the broader framework of

this Project, Schwartz's warning should be clearly kept in mind:

"Indeed, both the threshold premise about the value of comparative lessons, and the
stronger second premise about the transferability of specific best practices, might be
challenged on the ground that each nation-state and society is so unique in its history,
institutions and culture that each society must discover for itself the best government

procurement practices suited to its circumstances and economic situation."*

Bearing these risks in mind, the comparative analysis presented in this study focuses on

groups of national systems and on model laws.
2.3.1.2 Systems compared

A number of factors were considered in deciding which systems to include in the
comparative part of the Project. These include the risks inherent in comparative legal
studies raised above, the availability and accessibility of materials, taking into account the
limited scope of this Project, the general comparability of the systems with the legal system
and conditions in South Africa as well as the maturity of the particular system. While a
perfect balance between these factors is clearly not possible in respect of comparing any
one system with the South African position, an attempt was made to consider a range of

systems that would in combination provide a balanced comparative perspective.

The context specific nature of comparing actual domestic regulatory systems is offset by
including in the comparative analysis model regulatory systems, which are not tied to

specific national contexts.

* See G. Quinot State Commercial Activity: A Legal Framework (2009) 202, 209.
* J.I. Schwartz "Learning from the United States' Procurement Law Experience: on 'Law Transfer' and its
Limitations" (2002) 11 Public Procurement Law Review 115.

7
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2.3.1.2.1 National systems

A very broad range of different national systems from different geographical areas with
different legal traditions, different developmental paths in respect of their procurement
systems and consequent differences in maturity of their current regulatory systems were
considered. For the specific purposes of this Project and in particular pertaining to the
establishment of a central procurement regulatory body, national systems from two areas
were found to hold promise from a comparative perspective. These are sub-Saharan Africa

and Eastern Eu rope.5

In both these regions national systems have seen significant public procurement reforms in
the last decade or two. In both the international community, through instruments such as
the UNCITRAL Model Law and the World Bank's CPAR, has played a significant role in
steering the reforms in terms of international benchmarks. And in both regions central

oversight bodies have commonly emerged as a result of reforms.

National systems from these two regions thus formed the focus of the comparative part of

the Project.
2.3.1.2.2 Model laws and international instruments

While there are a number of international regulatory instruments on public procurement,
the three that were found to be most relevant for purposes of this study are the UNCITRAL
Model Law on Public Procurement; the ABA Model Procurement Code and the COMESA
Public Procurement Reform Initiative, including the COMESA Public Procurement
Regulations, 2009. In addition, the World Bank's CPAR process was also found to be highly
relevant in the context of the systems compared and the issues considered in the

comparison.6

> The term "Eastern Europe" is used as a broad reference to countries on the eastern side of the European
continent rather than any particular geographical area and no significance is attached to the label in this
report.

® See S. Williams-Elegbe "The World Bank's Influence on Procurement Reform In Africa" (2013) 21 African
Journal of International and Comparative Law 95.
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3.1 Introduction

Phase 1 of the Project reviewed the entire constitutional and statutory regime applicable to
public procurement in South Africa. This includes the Constitution of the Republic of South
Africa, 1996 ("Constitution"), all primary legislation with direct relevance for public
procurement, but also legislation that indirectly impacts on public procurement as well as all

relevant secondary legislative instruments issued in terms of these statutes.

The purpose of the review presented in this part is to create the basis for a consideration of
the legal foundation for the functioning of the OCPO within National Treasury ("NT"). The
review also provides a comprehensive perspective on the regulatory regime governing
public procurement in South Africa, which informs consideration of reform of the current

regulatory system.
3.2 Regulatory overview

The regulatory landscape pertaining to public procurement in South Africa is fragmented
across a range of different planes (see figure 1 below). These include divergent regulation
across different levels of government, spheres of government, between different supplier
sectors, differences in relation to distinct policy objectives, and divergence in terms of types

of regulatory instruments employed.

South African courts have often commented on this state of public procurement law in
South Africa and suggested that it may be one cause of frequent litigation in this area. Thus
in South African Post Office v De Lacy and Another’ the Supreme Court of Appeal noted:
“Cases concerning tenders in the public sphere are coming before the courts with disturbing
frequency.” In the subsequent judgment in Moseme Road Construction CC and Others v King

Civil Engineering Contractors (Pty) Ltd and Another® the court stated:

72009 (5) SA 255 (SCA) para 1.
82010 (4) SA 359 (SCA) para 1.
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"This appeal concerns the award of a government tender. These awards often give rise
to public concern — and they are a fruitful source of litigation. Courts (including this
court) are swamped with unsuccessful tenderers that seek to have the award of
contracts set aside and for the contracts to be awarded to them. The grounds on which
these applications are based are many. Sometimes the award has been tainted with
fraud or corruption, but more often it is the result of negligence or incompetence or the

failure to comply with one of the myriad rules and regulations that apply to tenders."

Most recently, the Supreme Court of Appeal described public procurement law as a
"convoluted set of rules and requirements that have proved to be fertile ground for

litigation with the law reports becoming littered with cases dealing with public tenders".’
3.2.1 Primary procurement legislation

An overview of the national regulatory landscape reveals ten (10) distinct pieces of
legislation, apart from the Constitution dealing in a direct and significant manner with the

regulation of aspects of public procurement in general. These are the:

e Public Finance Management Act 1 of 1999 ("PFMA")

e Local Government: Municipal Finance Management Act 56 of 2003 ("MFMA")

e Preferential Procurement Policy Framework Act 5 of 2000 ("PPPFA")

e State Tender Board Act 86 of 1968 ("STBA")

e Broad-based Black Economic Empowerment Act 53 of 2003 ("BBBEEA")

e Prevention and Combating of Corrupt Activities Act 12 of 2004 ("Corruption Act")
e Construction Industry Development Board Act 38 of 2000 ("CIDBA")

e National Land Transport Act 5 of 2009

e National Supplies Procurement Act 89 of 1970

e State Information Technology Agency Act 88 of 1998.

° Dr JS Moroka Municipality v The Chairperson of the Tender Evaluation Committee of the Dr JS Moroka
Municipality [2013] ZASCA 186 (29 November 2013).

10
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3.2.2 Entity- and issue-specific procurement legislation

In addition there are a number of statutes governing, in greatly varying degrees of
specificity, the procurement functions of particular organs of state and/or in relation to

specific issues. These include:

e Financial Management of Parliament Act 10 of 2009

e Road Traffic Management Corporation Act 20 of 1999

e Armaments Corporation of South Africa, Limited Act 51 of 2003

e Administrative Adjudication of Road Traffic Offences Act 46 of 1998
e Nursing Act 33 of 2005

e Public Audit Act 25 of 2004

e Health Professions Act 56 of 1974

e Housing Act 107 of 1997

e Disaster Management Act 57 of 2002

e Correctional Services Act 111 of 1998.

3.2.3 General legislation with procurement relevance

A number of statutes in a third category deal with more general topics, but are nevertheless
of particular relevance to public procurement, either in their general import or by virtue of

procurement-specific provisions. These include:

e Promotion of Access to Information Act 2 of 2000 ("PAIA")
e Promotion of Administrative Justice Act 3 of 2000 ("PAJA")

e Local Government: Municipal Systems Act 32 of 2000 ("Systems Act")

In developing an overview of the regulatory framework pertaining to public procurement in
South Africa and establishing the existing legal mandate of the OCPO within this framework,
cognisance must be taken of the salient features of all these statutes and the secondary
regulatory instruments made under them. Before such an analysis can be undertaken,
particular attention needs to be given to the constitutional regime within which the

legislation is situated.

11
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3.3 Constitution

There are a number of reasons why special and fairly detailed attention needs to be given to
the Constitution in setting out the regulatory regime applicable to public procurement. The
first reason is the supremacy of the Constitution,’® which has the result that all other law is
subject to the Constitution's prescripts and must be formulated and/or interpreted in a way
that accord with the Constitution. For this reason it is imperative to have clarity on what the
Constitution demands in terms of public procurement. The second reason is that the
Constitution expressly creates the foundation for public procurement regulation in South
Africa and can accordingly be seen, in a specific manner, as the foundation of domestic
public procurement law. A third reason is that while the Constitution provides the supreme
basis for public procurement regulation it does so in broad, principled terms with little detail
to guide implementation. The relevant constitutional provisions thus require a fair amount
of "unpacking", especially in terms of the jurisprudence, to frame the subsequent analysis of

the legislative regulatory regime.

It should be noted that the Constitution, as the foundation of the South African democracy,
also sets out the mandate of all public administration. To the extent that the public service
relies on public procurement to effect this constitutional mandate, the Constitution is thus
of much broader relevance to public procurement generally than simply the provisions
dealing specifically with public procurement regulation, discussed below. In particular, the
realisation of various rights in the Bill of Rights is reliant on effective public procurement
processes. For example, the socio-economic rights contained in sections 26, 27 and 29 of
the Constitution all place obligations on the state to "take reasonable ... measures, within its
available resources, to achieve the progressive realisation" of the particular rights. It follows
that when one considers the legal framework applicable to public procurement, these
provisions are of relevance in the sense that they emphasise the need for effective public
procurement. However, these provisions do not contain any prescripts governing public
procurement per se. That is to say, while these provisions set the agenda to which public
procurement, amongst other administrative processes, must be utilised, they do not contain

rules governing the actual process of procurement.

19 Constitution section 2.

13
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The Constitution contains a number of provisions that can be viewed as creating the
framework for public procurement regulation. Given the pervasive nature of public
procurement involving in essence all state functions and all public institutions, it follows that
the vast majority of sections in the Constitution are relevant to public procurement in one
way or another. For example, since public procurement necessarily involves the spending of
public funds the whole of chapter 13 of the Constitution is relevant. Likewise, since public
procurement is inevitably tied up with public administration, the whole of chapter 10 of the
Constitution is of relevance to public procurement. However, if one focuses on those
constitutional sections that can be said to govern public procurement in a specific way to
the extent that they may be viewed as facilitating the regulatory regime applicable to public

procurement, three constitutional sections are of direct relevance:

e Section 217, dealing with the basic constitutional requirements of public
procurement;

e section 33, setting out the basic requirements for constitutionally valid
administrative action and consequently the grounds upon which administrative
action may be reviewed by the courts; and

e section 195, setting out the constitutional values for public administration in South

Africa.

3.3.1 Section 217

Section 217 of the Constitution is of the most obvious and immediate relevance for public

procurement regulation and as such merits quoting:

217 Procurement
(1) When an organ of state in the national, provincial or local sphere of
government, or any other institution identified in national legislation, contracts
for goods or services, it must do so in accordance with a system which is fair,
equitable, transparent, competitive and cost-effective.
(2) Subsection (1) does not prevent the organs of state or institutions referred to in
that subsection from implementing a procurement policy providing for-

(a) categories of preference in the allocation of contracts; and

14
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(b) the protection or advancement of persons, or categories of persons,
disadvantaged by unfair discrimination.
(3) National legislation must prescribe a framework within which the policy referred
to in subsection (2) must be implemented.
Section 217(1) clearly lays down the core constitutional requirements for public
procurement in South Africa, neatly captured in the five principles of fairness, equity,
transparency, competitiveness and cost-effectiveness. These form the basis for public

procurement regulation in South Africa.

Section 217(2) provides a constitutional basis for the use of public procurement for
horizontal policy purposes. A horizontal policy objective is one that is not directly linked to
the functional purpose of the goods, works or services acquired in the procurement, but
aims to achieve some other policy objective, sometimes called a collateral or secondary
objective, via public procurement.'! This is significant since it removes any doubt as to the
lawfulness of the use of public procurement for horizontal policy purposes. Section 217(3),
however, continues to restrict the constitutional mandate in section 217(2) to a framework
set out in national legislation. The import of section 217(3) is thus that public procurement
can only lawfully be used for horizontal policy purposes within a statutory framework. The
PPPFA is the statutory framework created in terms of section 217(3) as is evident in the long
title of the Act and confirmed in various judgments, including that of the Constitutional

Court.*?

Section 217(2) and (3) should also be read with section 9 of the Constitution, the equality
clause. While section 9 guarantees everyone equal protection and enjoyment under law and
outlaws unfair discrimination, section 9(2) specifically allows for "legislative and other
measures designed to protect or advance persons, or categories of persons, disadvantaged
by unfair discrimination". The almost identical wording found in sections 9(2) and 217(2)(b)
means that measures adopted in terms of section 217(2) will not in principle fall foul of the

equality clause, but can indeed be viewed as also taken in terms of section 9(2).

" see G. Quinot "Promotion of social policy through public procurement in Africa" in G. Quinot & S.
Arrowsmith (eds) Public Procurement Regulation in Africa (2013) 370.

© Viking Pony Africa Pumps (Pty) Ltd t/a Tricom Africa v Hidro-Tech Systems (Pty) Ltd and Another 2011 (1) SA
327 (CC) para 24; Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the
South African Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 33.

15
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3.3.1.1 Source of public procurement regulation

Section 217(1) should be understood as the source of public procurement regulation rather
than public procurement power. That is, section 217(1) creates the regulatory system in
terms of which public procurement is to be conducted in South Africa rather than grants
organs of state the power to procure. Although the Constitutional Court stated in
Steenkamp NO v Provincial Tender Board, Eastern Cape13 that "[s]ection 217 of the
Constitution is the source of the powers and function of a government tender board"
thereby creating the impression that the power to procure is derived from section 217(1)
itself,'* the Court went on to state that section 217 "lays down that an organ of State in any
of the three spheres of government, if authorised by law may contract for goods and
services on behalf of government".® In its subsequent judgment in Allpay Consolidated
Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African Social
Security Agency and Others*® the Court confirmed the Supreme Court of Appeal's statement
in Millennium Waste Management (Pty) Ltd v Chairperson of the Tender Board: Limpopo
Province and Others'” that the “Constitution lays down minimum requirements for a valid
tender process and contracts entered into following an award of tender to a successful
tenderer (section 217)" and continued to add that the "starting point for an evaluation of
the proper approach to an assessment of the constitutional validity of outcomes under the

nl8

state procurement process is thus section 217 of the Constitution"™" thereby confirming a

reading of section 217(1) as the source of public procurement regulation.
3.3.1.2 Legally binding and justiciable

The principles set out in section 217(1) create binding legal obligations as the Constitutional
Court confirmed in Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief

Executive Officer of the South African Social Security Agency and Others.™

32007 (3) SA 121 (CC) para 33.

" Also see para 20.

!> para 33 (emphasis added).

1812013] ZACC 42 (29 November 2013) para 31.

72008 (2) SA 481 (SCA) para 4.

18 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 32.

1% [2013] ZACC 42 (29 November 2013) para 40.
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These provisions are also directly justiciable. This means that South African courts are willing
to adjudicate particular instances of procurement directly against the provisions contained
in section 217(1).° For example, in Sanyathi Civil Engineering & Construction (Pty) Ltd v
eThekwini Municipality, Group Five Construction (Pty) Ltd v eThekwini Municipality21 the
court stated: “Section 217 (1) of the Constitution is couched in peremptory terms. A
contract in breach of these peremptory provisions is invalid and will not be enforced.” In
Inyameko Trading 189 CC t/a Masiyakhe Industries v Minister of Education’’ the court
declared: "In all the circumstances, | am accordingly of the view that the exclusion of the
Applicant’s tender constituted the (over technical) adoption of a process which was neither
fair nor equitable nor competitive nor cost effective, and, accordingly, fell foul of the

provisions of s217(1) of the Constitution and should be corrected."

Despite the line of cases in which the courts have enforced the provisions of section 271(1)
directly in respect of a particular procurement transaction, the better approach was recently
confirmed by the Constitutional Court in Allpay Consolidated Investment Holdings (Pty) Ltd
and Others v Chief Executive Officer of the South African Social Security Agency and Others,”
namely that section 217 rather informs other statutory provisions against which particular

instances of procurement may be assessed.

From the perspective of challenging procurement decisions in review proceedings the
legislative basis for the challenge will be PAJA rather than section 217 itself. The Court thus

explained:

"The legislative framework for procurement policy under section 217 of the
Constitution does not seek to give exclusive content to that section, nor does it grant
jurisdictional competence to decide matters under it to a specialist institution. The

framework thus provides the context within which judicial review of state

2 see e.g. Sanyathi Civil Engineering & Construction (Pty) Ltd v eThekwini Municipality, Group Five Construction
(Pty) Ltd v eThekwini Municipality 2012 (1) BCLR 45 (KZP); Inyameko Trading 189 CC t/a masiyakhe Industries v
Minister of Education [2007] ZAWCHC 74; TBP Building & Civils v the East London Industrial Development Zone
(Pty) Ltd 2009 JDR 0203 (ECG); Telkom SA Limited v Merid Training (Pty) Ltd; Bihati Solutions (Pty) Ltd v Telkom
SA Limited [2011] ZAGPPHC 1 (7 January 2011); Rainbow Civils CC v Minister of Transport and Public Works,
Western Cape [2013] ZAWCHC 3 (6 February 2013).

212012 (1) BCLR 45 (KZP) para 33.

?2[2007] ZAWCHC 74 para 31.

23 [2013] ZACC 42 (29 November 2013) paras 41-45.
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procurement decisions under PAJA review grounds must be assessed. The
requirements of a constitutionally fair, equitable, transparent, competitive and cost-
effective procurement system will thus inform, enrich and give particular content to
the applicable grounds of review under PAJA in a given case. The facts of each case
will determine what any shortfall in the requirements of the procurement system —
unfairness, inequity, lack of transparency, lack of competitiveness or cost-
inefficiency — may lead to: procedural unfairness, irrationality, unreasonableness or

any other review ground under PAJA."H

More generally, the validity of a procurement decision must be determined in terms of the
legislative framework creating the system that section 271(1) calls for in each particular
case. Thus, in Chief Executive Officer, SA Social Security Agency NO & others v Cash

Paymaster Services (Pty) Ltd” the Supreme Court of Appeal declared that section 217(1)

"implies that a ‘system’ with these attributes has to be put in place by means of
legislation or other regulation. Once such a system is in place and the system
complies with the constitutional demands of s 217(1), the question whether any
procurement is 'valid' must be answered with reference to the mentioned legislation

or regulation."

It follows that while section 217 is the most important constitutional provision, and hence
legal provision, dealing with public procurement regulation, it will no longer serve as the
primary legal basis against which the validity of procurement actions are tested following

adoption of a regulatory framework under and giving effect to the constitutional provisions.
3.3.1.3 Scope of application
The scope of application of section 217 is determined by two factors:

1 the entity involved and

2 the transaction concluded.

24 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 43 (footnotes omitted).

> 2012 (1) SA 216 (SCA) para 15 (footnotes omitted). Confirmed in TEB Properties CC v MEC, Department of
Health and Social Development, North West [2012] 1 All SA 479 (SCA).
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3.3.1.3.1 Entity coverage

Section 217(1) on its own terms does not apply to all organs of state as defined in section
239 of the Constitution. Entity coverage beyond "national, provincial or local sphere[s] of
government" is limited to those institutions "identified in national legislation". This means in
particular that state-owned companies ("SOCs") are not, without more, included in the
entity coverage of section 217, but that the section clearly contemplates such coverage on

the basis of national legislation.

The courts have held that the PPPFA and PFMA are legislation as contemplated in section
217(1).%° 1t follows that application of these two pieces of legislation (and by parity of
reasoning the MFMA) to an entity will bring that entity under the scope of application of
section 217. In light of the expansive application of the Preferential Procurement
Regulations, 2011, issued under the PPPFA (see 3.4.3 below), section 217 currently applies

essentially to all public entities, including SOCs.
3.3.1.3.2 Transaction coverage

Section 217(1), on its own terms, only applies to "contracts for goods or services", that is
"procurement” (as the heading of section 217 also indicates) in a narrow sense of
acquisition. The section therefore does not apply to disposal of assets.?” The section also

does not apply to transactions involving immovable property, i.e. land.”®
3.3.2 Section 33

The second constitutional provision that is of particular importance for public procurement
regulation is section 33, which sets out the fundamental right to administrative justice.
Section 33(1) requires all administrative action to be lawful, reasonable and procedurally
fair. Section 33(2) grants a person affected by administrative action the right to written

reasons for such action.

*® TEB Properties CC v MEC, Department of Health and Social Development, North West [2012] 1 All SA 479
(SCA) para 15; TBP Building & Civils (Pty) Ltd v the East London Industrial Development Zone (Pty) Ltd 2009 JDR
0203 (ECG); Steradian Consulting (Pty) Limited v Armaments Corporation of South Africa Limited [2011]
ZAGPPHC 99 (10 May 2011).

%’ Cf Londoloza Forestry Consortium (Pty) Ltd v South African Forestry Company Ltd 2008 JDR 0816 (T).

8 CSHELL 271 (Pty) Ltd v Oudtshoorn Municipality, Oudtshoorn Municipality v CSHELL 271 (Pty) Ltd [2012]
ZAWCHC 25 (30 March 2012) para 36.
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This section is important for public procurement since it is now well-established in South
African law that the adjudication of public tenders and the process leading up to the
conclusion of a public contract in general amount to administrative action.”® Furthermore,
ancillary decisions taken in the process of public procurement, such as a decision to
disqualify a particular bidder from the adjudication of bids or to restrict a bidder from future
public contracts will also amount to administrative action.® As a result the rules of
administrative law apply to public procurement decisions, which rules are based on section

33 of the Constitution.

However, since the enactment of PAJA to give effect to section 33 it is ordinarily
impermissible to rely directly on section 33 in assessing the validity of administrative
action.®! Reliance must rather be placed on the relevant section in PAJA. This approach also
applies to public procurement decisions so that such decisions will now ordinarily be tested

in terms of PAJA rather than section 33 itself.>?

Section 33 remains relevant in the procurement context to the extent that it sets out the
minimum requirements for administrative justice that procurement rules must comply with.
In other words, procurement rules, contained in legislation or policy, may still be tested

against section 33 for their compliance with the constitutional guarantee of administrative

» Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) paras 31, 45; Steenkamp NO v
Provincial Tender Board, Eastern Cape 2007 (3) SA 121 (CC) para 21; TEB Properties CC v MEC, Department of
Health and Social Development, North West [2012] 1 All SA 479 (SCA) para 26; Municipal Manager: Qaukeni
and Others v F V General Trading CC 2010 (1) SA 356 (SCA) para 26; MEC for Education, Northern Cape v
Bateleur Books (Pty) Ltd 2009 (4) SA 639 (SCA) para 7-8; Eskom Holdings Limited and Another v New
Reclamation Group (Pty) Ltd 2009 (4) SA 628 (SCA) para 6; Millennium Waste Management (Pty) Ltd v
Chairperson of the Tender Board: Limpopo Province and Others 2008 (2) SA 481 (SCA) para 4; Tetra Mobile
Radio (Pty) Ltd v MEC, Department of Works 2008 (1) SA 438 (SCA) para 8; Greys Marine Houtbay (Pty) Ltd and
Others v Minister of Public Works and Others 2005 (6) SA 313 (SCA) para 28; Logbro Properties CC v Bedderson
N.O. and Others 2003 (2) SA 460 (SCA); Transnet Ltd v Goodman Brothers (Pty) Ltd 2001 (1) SA 853 (SCA) para
7; Olitzki Property Holdings v State Tender Board and Another 2001 (3) SA 1247 (SCA) para 33; Umfolozi
Transport (Edms) Bpk v Minister van Vervoer en Andere [1997] 2 All SA 548 (SCA) at 552 j - 553 a.

* chairman of the State Tender Board v Digital Voice Processing (Pty) Ltd, Chairman of the State Tender Board
v Sneller Digital (Pty) Ltd and Others 2012 (2) SA 16 (SCA) para 31; Chairman of the State Tender Board and
Another v Supersonic Tours (Pty) Ltd 2008 (6) SA 220 (SCA) para 14.

3 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 41; Mazibuko and Others v City of
Johannesburg and Others 2010 (4) SA 1 (CC) para 73; Minister of Health and Another v New Clicks South Africa
(Pty) Ltd and Others 2006 (2) SA 311 (CC) paras 95-97; Zondi v MEC for Traditional and Local Government
Affairs 2005 (3) SA 589 (CC) para 99; Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others
2004 (4) SA 490 (CC) paras 25-26.

32 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) paras 43-44.
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justice. The Constitutional Court confirmed this continued function of direct reliance on
section 33 in Zondi v MEC for Traditional and Local Government Affairs> when it stated that
"PAJA cannot be used to evaluate a constitutional challenge [of legislation]. A constitutional
challenge must be evaluated under section 33 of the Constitution." The Court also noted the
function of section 33 read with PAJA in interpreting legislation in a manner consistent with

section 33. In this respect the Court said:

"That said, however, it does not mean that PAJA has no role when a statute is
challenged on the grounds that it violates section 33 ... All decision-makers who are
entrusted with the authority to make administrative decisions by any statute are
therefore required to do so in a manner that is consistent with PAJA. The effect of
this is that statutes that authorise administrative action must now be read together
with PAJA unless, upon a proper construction, the provisions of the statutes in

guestion are inconsistent with PAJA.

Thus, where there is a constitutional challenge to the provisions of a statute on the
ground that they are inconsistent with the provisions of section 33 of the
Constitution, the proper approach is first to consider whether the provisions in
guestion can be read in a manner that is consistent with the Constitution. If they are
capable, they will ordinarily pass constitutional muster. This approach to the
construction of a statute is consistent with the approach to constitutional
interpretation which has been developed by this Court that, where possible,
legislation must be construed consistently with the Constitution. And this approach
to constitutional interpretation is consistent with section 39(2) of the

Constitution."**

Section 33 thus retains an important function in the formulation and interpretation of public

procurement rules.

%2005 (3) SA 589 (CC) para 99.
3% Zondi v MEC for Traditional and Local Government Affairs 2005 (3) SA 589 (CC) paras 101-102 (footnotes
omitted).
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3.3.3 Section 195

The final constitutional section of particular relevance for public procurement is section 195.
This section sets out the "basic values and principles governing public administration" in
South Africa. Given the centrality of public procurement in public administration it follows
that this section is also of foundational importance for public procurement. Moreover,
among the values and principles listed in section 195(1) there are a number that are

particularly apt in a procurement context. These include:
"(@a) A high standard of professional ethics must be promoted and maintained.

(b) Efficient, economic and effective use of resources must be promoted.

(d) Services must be provided impartially, fairly, equitably and without

bias.

(f) Public administration must be accountable.

(g) Transparency must be fostered by providing the public with timely,

accessible and accurate information."

The courts have thus on a number of occasions assessed particular public conduct for
compliance with section 195.%> Of particular importance in respect of section 195 is its very
wide scope of application. Unlike sections 217 and 33, section 195 applies to all action taken
under the broad umbrella of public administration. Actions by organs of state that may thus
arguably not be subject to section 217 (because the decision at issue may not be strictly a
procurement decision, e.g. a decision to sell something or to deal with land) or section 33
(because it does not amount to administrative action) will nevertheless be subject to section

195. Section 195 also has an expansive entity coverage and applies to

> See Coetzee v National Commissioner of Police and Others 2011 (2) SA 227 (GNP); Treatment Action
Campaign v Minister of Health 2005 (6) SA 363 (T); Johannesburg Municipal Pension Fund and Others v City of
Johannesburg and Others 2005 (6) SA 273 (W).
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"(@a)  administration in every sphere of government;

(b) organs of state; and

(c) public enterprises."*

Section 195 furthermore has played an important role in bringing particular actions of
organs of state within the ambit of broader public procurement regulation, if only under
PAJA. The courts have thus on occasion subjected decisions taken by organs of state in
terms of an existing contract to administrative law scrutiny inter alia on the basis of section

195.%
3.4 Specific regulatory instruments

Within the constitutional framework set out above, the specific statutory instruments that
regulate public procurement can be analysed. The focus in the discussion that follows is to
determine the role of each particular statute (and the secondary instruments made under it)
within public procurement regulation broadly and to determine the legal mandate of NT

under each.
3.4.1 Public Finance Management Act

Following the Constitution, the PFMA is the most general statute governing public
procurement. The object of the PFMA is "to secure transparency, accountability, and sound
management" of all aspects of public finance,*® hence including public procurement. The
PFMA applies to all organs of state at national and provincial levels of government, including

SOCs,* with the exception of Parliament.

% Section 195(2).

*” police and Prisons Civil Rights Union and Others v Minister of Correctional Services and Others (No 1) 2008 (3)
SA 91 (E) para 54.

** PFMA section 2.

* PFMA section 3.
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3.4.1.1 Institutional arrangements

The general institutional scheme of the PFMA amounts to a decentralised financial
management structure in terms of which the core financial management function rests with

the accounting officer/authority of each organ of state.

The PFMA itself contains very little by way of public procurement regulation. It places an
obligation on accounting officers/authorities to create and maintain "an appropriate
procurement and provisioning system which is fair, equitable, transparent, competitive and
cost-effective".”® This obligation amounts to a "double decentralisation" of public
procurement power. Firstly, it delegates to the entity the power to create the system in
terms of which procurement will occur, which includes the specific rules applicable to

procurement within that system. Secondly, it delegates the actual procurement, i.e.

acquisition, of goods and services to the entity in terms of the system thus created.

NT and provincial treasuries fulfil an oversight function in respect of financial management
within organs of state, including the procurement function. The only exception is in respect
of provincial legislatures for which NT and provincial treasuries' oversight functions under

the PFMA are allocated to the speaker of the particular legislature.**

The PFMA is NT's most significant source of legal powers in respect of procurement

regulation. The Act grants NT a host of general functions and powers of oversight, which

also apply to public procurement and which can be viewed as fulfilling the mandate given in

section 216(1) of the Constitution. NT's functions include the function to "promote and

enforce transparency and effective management in respect of revenue, expenditure, assets
n 42

and liabilities of departments, public entities and constitutional institutions".”™ In order to

fulfil these functions, NT
"(a)  must prescribe uniform treasury norms and standards;

(b) must enforce this Act and any prescribed norms and standards, ...;

“© PFMA sections 38(1)(a)(iii); 51(1)(a)(iii).
*' PFMA section 3(2)(b).
> PFMA section 6(1)(g).
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(c) must monitor and assess the implementation of this Act, including any
prescribed norms and standards, in provincial departments, in public entities

and in constitutional institutions;

(d) may assist departments and constitutional institutions in building their

capacity for efficient, effective and transparent financial management;

(e) may investigate any system of financial management and internal control in

any department, public entity or constitutional institution;

(f) must intervene by taking appropriate steps, which may include steps in terms
of section 100 of the Constitution or the withholding of funds in terms of
section 216 (2) of the Constitution, to address a serious or persistent material
breach of this Act by a department, public entity or constitutional institution;

and

(9) may do anything further that is necessary to fulfil its responsibilities

effectively."43

At provincial level each provincial treasury fulfils largely similar functions in respect of the
particular province.* However, the powers of provincial treasuries are concurrent with that
of NT rather than to the exclusion of NT's powers. That NT's powers also extend to
provinces is inter alia clear from the references to "department" in section 6(2), which is
defined in the Act as "a national or provincial department or a national or provincial

n45

government component"™ and the reference in section 6(2)(f) to intervention under section

100 of the Constitution, which governs national intervention in provincial administration.

NT's legal mandate in respect of the regulatory regime under the PFMA can be classified in
three broad categories: 1. Create norms and standards; 2. Enforce the regulatory regime; 3.
Assist organs of state in implementing the regime. It is worth noting the broad ancillary or

facultative powers granted in section 6(2)(g) above, which only limits NT's mandate to the

** PEMA section 6(2).
* PEMA section 18.
*> PEMA section 1.

25



LEGISLATIVE FRAMEWORK

aim of fulfilling its obligations under the Act without any restrictions on the nature or form

of action taken under that mandate.

NT's general mandate under section 6 is amplified by section 76, which grants NT the more
specific power to make regulations or issue instructions to entities covered by the PFMA.
Section 76(4)(c) in particular authorises NT to make regulations or issue instructions
concerning "the determination of a framework for an appropriate procurement and
provisioning system which is fair, equitable, transparent, competitive and cost-effective".
Regulations or instructions issued under this power will consequently have the force of law
and be binding on those entities to which the regulation or instruction is made applicable.

Departures from such regulations or instructions may only occur by approval from NT.*

The institutional scheme that emerges from the PFMA in respect of public procurement is
thus that organs of state (through their accounting officers/authorities) have the power to
formulate their own rules governing procurement by that entity and to procure in terms of
those rules, but that these functions must be fulfilled in terms of the framework created by

NT and under the supervision of NT.
3.4.1.2 Treasury Regulations

Acting in terms of section 76 of the PFMA, NT has made the Treasury Regulations,47 which
include regulations on public procurement.*® These regulations set out the framework in
terms of which organs of state must determine their procurement systems. However,
regulation 16A has a limited scope of entity application and does not apply to SOCs and
other government business enterprises listed in schedules 2 (major public entities), 3B
(national government business enterprises) and 3D (provincial government business
enterprises) of the PFMA.* The regulation does, however, apply to transactions beyond
procurement narrowly and also includes transactions involving disposal and letting of state

aSSGtS.SO

*® PEMA section 79.

*” GN R225 in GG 27388 of 15 March 2005.
8 Regulation 16A.

9 Regulation 16A.2.

*% Regulation 16A3.1 and 16A7.
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The Treasury Regulations only set out in broad framework what must be included in entities'
supply chain management systems, without prescribing the details of each entity's system.
Of particular relevance is the further incorporation of a number of additional regulatory

instruments in the procurement regulatory scheme created by the Treasury Regulations.

Regulation 16A3.2 thus determines that entities' supply chain management systems must
be consistent with both the PPPFA and the BBBEEA and regulation 16A6.3 states that all bid
documents must include the criteria prescribed by the PPPFA and BBBEEA. The courts have
thus suggested that these provisions have the effect of extending the scope of application of

the PPPFA beyond the narrow terms of that Act and its regulations (at the time).>*

Regulation 16A furthermore binds entities to additional instructions from NT in
implementing their supply chain management systems. These include the threshold values
in terms of which particular methods of procurement must be adopted,52 the minimum
training required of officials staffing supply chain management units,> the procedure for

appointment of consultants,®® and ethical standards to be adhered to.”

Regulation 16A9.3 obliges NT and each provincial treasury to create a complaint mechanism

to deal with non-compliance of the norms and standards prescribed under the PFMA.

Finally, the Treasury Regulations grant NT and provincial treasuries a reporting mandate in
terms of which entities must report on their procurement functions to NT and provincial
treasuries and the latter must report to NT.’® In terms of this regulation entities are obliged
to comply with the reporting requirements and NT is given a wide mandate to formulate the
information to be included in such reports. NT has, for example, implemented this function
through its Instruction Note on Enhancing Compliance Monitoring and Improving

Transparency and Accountability in Supply Chain Management of 31 May 2011.

> See TBP Building & Civils (Pty) Ltd v the East London Industrial Development Zone (Pty) Ltd 2009 JDR 0203
(ECG).

> Regulation 16A6.1.

>3 Regulation 16A5.

> Regulation 16A6.3(g).

>> Regulation 16A8.2.

*® Regulation 16A11.
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3.4.1.3 Treasury instructions

As noted above, both the PFMA and Treasury Regulations authorise NT to issue instructions
to entities on procurement. The courts have held that where these instructions are issued in
terms of legislation or regulations they are legally binding.>” Courts have thus assessed the
validity of particular procurement decisions against compliance with specific treasury
instructions.”® NT has issued a range of procurement guidelines, circulars, practice notes and
instructions under its PFMA powers dealing with the issues expressly foreshadowed in
Treasury Regulation 16A (noted above) as well as a number of further topics such as
reporting obligations, unsolicited bids, tax clearance certificates and verification of
preferred bidders against the database of restricted suppliers. These represent the most
detailed rules of general public procurement regulation, that is regulation that applies to
public procurement across organs of state as opposed to the specific rules contained in the

supply chain management policies of individual organs of state.
3.4.2 Municipal Finance Management Act

The MFMA is the equivalent at local government level of the PFMA and applies to all organs

of state at local government level.”

3.4.2.1 Institutional arrangements

The MFMA allocates responsibility for public finance management, including public
procurement, at local government level to individual municipalities, mostly shared between
the mayor and municipal manager as accounting officer of the municipality. The accounting
officer is in this regard responsible for the creation and implementation of a supply chain

management policy.*

> Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 38; Magasana Construction CC v
City of Tshwane Metropolitan Municipality and Others [2013] ZAGPPHC 196 (12 July 2013) para 43; TBP
Building & Civils (Pty) Ltd v the East London Industrial Development Zone (Pty) Ltd 2009 JDR 0203 (ECG) para
18.

> Gauteng MEC for Health v 3P Consulting (Pty) Ltd 2012 (2) SA 542 (SCA). Also see TBP Building & Civils (Pty)
Ltd v the East London Industrial Development Zone (Pty) Ltd 2009 JDR 0203 (ECG).

** MFMA section 3.

% MFMA section 62(1)(f)(iv) read with sections 111, 115.
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NT and provincial treasuries exercise an oversight function over municipalities under the
MFMA. NT's powers in this respect amount to monitoring compliance with the prescripts of
the Act and taking steps to intervene where it finds non—compliance.61 As with the PFMA, NT
has the general power to "take any other appropriate steps necessary to perform its
functions effectively".®> The Minister of Finance may also make regulations or guidelines in
order to facilitate the implementation of the MFMA.® Departures from these regulations
may only occur with approval from NT, although non-compliance may also be condoned.®*

NT and provincial treasuries furthermore have the power to require municipalities to report

to them on matters related to the MFMA.®

3.4.2.2 Procurement rules

£.5% These

Unlike the PFMA, the MFMA contains significant procurement rules in the Act itsel
rules apply generally to all procurement undertaken by municipalities, with the exception of
contracts between the municipality and another organ of state.®” However, despite the
specific rules on public procurement found in the MFMA, the core approach to procurement
regulation at local government level is similar to that at national and provincial levels in that
individual municipalities are required to formulate their own supply chain management

policies, which policy is to serve as the immediate set of rules governing procurement within

that municipality,®® albeit within the much narrower framework prescribed by the MFMA.®°
3.4.2.3 Municipal Supply Chain Management Regulations

Acting in terms of section 168 of the MFMA, the Minister of Finance has issued a set of
specific procurement regulations for local government, the Municipal Supply Chain
Management Regulations ("MSCM Regulations").”> While remaining true to the basic point

of departure that individual municipalities will formulate their own supply chain

" MFMA section 5(2).

2 MFMA section 5(2)(f).

® MFMA section 168.

* MFMA section 170.

 MFMA section 74.

 MFMA chapter 11.

¥ MFMA section 110.

 MFMA section 111.

% MFMA section 112.

7 GN 868 in GG 27636 of 30 May 2005.
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management policies to govern procurement by that municipality, the MSCM Regulations
provide a regulatory framework in extensive detail for such policies. In fact, given the level
of detail prescriptions set out in the MSCM Regulations, little discretion is left to

municipalities in formulating their own supply chain management policies.
3.4.2.4 Treasury instructions

Unlike the PFMA, the MFMA does not expressly provide NT with the power to issue
instructions to municipalities in respect of public procurement. Section 168 of the MFMA
grants the Minister of Finance the power to make "regulations or guidelines" towards
implementation of the Act, which would include matters pertaining to procurement.
However, this power must be exercised with the concurrence of the Minister of Cooperative
Governance and Traditional Affairs. Regulations made under this provision are furthermore
subject to consultation and public participation requirements as well as submission to
Parliament.”* Guidelines made under this power will only bind municipalities if the council of

the municipality has adopted those guidelines.72

While the MSCM Regulations thus contemplate NT standards,”® these will only be binding
on municipalities if issued in one of the two forms set out above, i.e. regulations or
guidelines. As a result one finds much more detail in the MSCM Regulations in respect of
procurement rules in comparison with the Treasury Regulations under the PFMA, where
much of the detailed rules are issued in terms of instruction notes. An important example is
the thresholds for the use of various procurement methods, which are set in the MSCM
Regulations.”® This is distinct from the approach under the PFMA where the determination

of thresholds is left to NT to be done in the form of instructions.
3.4.3 Preferential Procurement Policy Framework Act

The PPPFA is the closest enactment to a general procurement statute in South Africa.
Despite its short title and in particular the word "preferential” in the title, the PPPFA in fact

deals with public procurement more generally and lays down general methods for tender

"L MFMA section 169.

2 MFMA section 168(3).

73 See e.g. MSCM Regulations 3(2)(a), 8, 11(1)(e), 21(a).
"% MSCM Regulations 12.
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adjudication. Following the full implementation of the Preferential Procurement
Regulations, 2011, made in terms of the PPPFA, the Act also has the widest entity coverage

of all procurement statutes in South Africa.

As noted above, the PPPFA was enacted to fulfil the mandate in section 217(3) of the
Constitution to give effect to the use of procurement for horizontal policy purposes as

contemplated in section 217(2) of the Constitution.
3.4.3.1 Preferential procurement policies

As with the PFMA and MFMA, the PPPFA mandates organs of state to formulate their own
preferential procurement policies and to procure on the basis of those policies.”> However,
the PPPFA significantly narrows down the scope for variation in individual preferential
procurement policies by providing for a set framework within which individual policies must
be formulated and procurement be done. This framework, essentially prescribing points
systems for bid adjudication in terms of which certain categories of bidders are given
preference, applies to bid adjudication in general and is thus not restricted to only the

preferential dimension of procurement.

The Minister of Finance is given the power to make regulations on any matter relating to the

implementation of the Act.”®
3.4.3.2 Preferential Procurement Regulations, 2011

The Preferential Procurement Regulations, 2011 was made pursuant to section 5(1) of the
PPPFA. The Regulations came into operation on 7 December 2011,”” although a number of
organs of state were given exemption from the regulations until 7 December 2012,8 upon
which date the regulations become fully operational. The Preferential Procurement
Regulations apply to virtually all organs of state’”® and in this regard also extends the field of

application of the PPPFA.

7> PPPFA section 2(1).

’® PPPFA section 5(1).

77 preferential Procurement Regulations 16.

’® GN R1027 in GG 34832 of 7 December 2011.
7 preferential Procurement Regulations 2(1).
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The Preferential Procurement Regulations further narrow down organs of state's discretion
in formulating their own preferential procurement policies. The regulations provide in
considerable detail how bids are to be adjudicated, both at qualification and award stages,
and how to identify the preferred bidder. One of the most important changes to the
regulatory regime applicable to preferential procurement brought about by the 2011
regulations is the integration of the PPPFA's approach to preferential procurement with the
approach to broad-based black economic empowerment under the BBBEEA. The thresholds

for the use of the different points systems are also set in the regulations.

The Preferential Procurement Regulations introduced local-content set asides to South
African procurement law.®% NT is given a broad mandate to issue "instructions, circulars and
guidelines" to facilitate the implementation of such set-asides.?! Given the clear legal basis
for these instructions, circulars and guidelines, they will have the force of law.®? NT shares
this mandate with the Department of Trade and Industry ("DTI"), which is responsible for

identifying and designating sectors where local-content set-asides are to be applied.83

An argument may be made that the Preferential Procurement Regulations, 2011 are not in
compliance with the PPPFA to the extent that the Regulations attempt to restrict the
framework for preferential procurement policies to BEE credentials to the exclusion of other
goals contemplated in the PPPFA. Section 2(1)(d) of the PPPFA allows organs of state to
formulate supply chain management policies in terms of which preference points may be
awarded on one or both of two grounds, namely "persons, or categories of persons,
historically disadvantaged by unfair discrimination on the basis of race, gender or disability"
and "implementing the programmes of the Reconstruction and Development Programme".
The Preferential Procurement Regulations, 2011, however, seem to restrict organs of state

to only award preference points on the first of the two grounds contemplated in the Act,

% preferential Procurement Regulations 9.

8 preferential Procurement Regulations 9(2).

8 see Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South
African Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 38; Magasana
Construction CC v City of Tshwane Metropolitan Municipality and Others [2013] ZAGPPHC 196 (12 July 2013)
para 43; TBP Building & Civils (Pty) Ltd v the East London Industrial Development Zone (Pty) Ltd 2009 JDR 0203
(ECG) para 18.

% preferential Procurement Regulations 1(i), 9(3), 10(3).
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namely BEE status. It is arguable that the Preferential Procurement Regulations, 2011 are

unlawful in this regard.
3.4.4 State Tender Board Act

The STBA is old-order legislation that created the basis for public procurement regulation in
South Africa prior to the adoption of the PFMA. However, it remains on the statute book. By
way of regulation, the Minister of Finance has retained the STBA as a parallel approach to
public procurement alongside the PFMA.2* The STBA does not seem to be utilised in practice

at present.

In contrast to the decentralised approach to procurement introduced by the PFMA (see
3.4.1.1 above), the STBA authorised a central organ of state, the State Tender Board ("STB"),
to procure on behalf of the state and to determine the terms and conditions of

procurement contracts.®’

The Minister of Finance is granted broad powers to make regulations to facilitate the

implementation of the STBA.%

The 2003 regulations made under the STBA elaborate on the STB's powers. In addition to
the power granted in the STBA to procure and determine the terms and conditions of its

procurement transactions, the STB is authorised in the regulations to

e issue directives to government departments in respect of procurement;87
e take remedial steps to sanction abuse of and enforce compliance with the
procurement system;

e accord preference to local content in procurement.89

8 GN R1733 in GG 25766 of 5 December 2003 ("STB Regulations 2003"), regulation 2.
85 .
STBA section 4.
¥ STBA section 13.
¥ sTB Regulations 2003, regulation 3(1).
1B Regulations 2003, regulation 3(5) & (6).
¥ sTB Regulations 2003, regulation 8.
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3.4.5 Broad-based Black Economic Empowerment Act

As noted above, the BEE regime under the BBBEEA has now been incorporated into
procurement regulation by way of the Preferential Procurement Regulations, 2011 (see
3.4.3.2 above). Preference in the award of public contracts is subsequently exclusively given
on the strength of bidders' status level certificates issued in terms of the BBBEEA using the
matrixes set out in the Preferential Procurement Regulations, 2011.%° There is consequently
no longer any procurement-specific approach to BEE distinct from the general approach to

BEE under the BBBEEA.
3.4.6 Prevention and Combating of Corrupt Activities Act

The Corruption Act aims to "prevent and combat corruption and corrupt activities" inter alia
by creating a number of offences relating to corruption and providing for sanctions for such

offences.’?

Included in the offences created by the Corruption Act are a number of procurement-

specific offences. These pertain to "corrupt activities relating to contracts",*? "corrupt

activities relating to procuring and withdrawal of tenders"®*

and corrupt activities relating to
"acquisition of private interest in contract, agreement or investment of public body" by a

public officer.**

The Corruption Act also creates sanctions specific to procurement offences. The Act
authorises the Minister of Finance to establish the Register for Tender Defaulters within
NT® and to appoint an official as the Registrar.’® When a person is found guilty of a
corruption offence under sections 12 or 13 of the Act, the court may, in addition to other
sanctions, order the details of that person, and a host of related parties, to be endorsed on

the Register with the effect that the person will be debarred from future public contracts for

% Regulations 5(2), 6(2), 10.
ot Corruption Act long title.

% Corruption Act section 12.
» Corruption Act section 13.
o Corruption Act section 17.
» Corruption Act section 29.
% Corruption Act section 30.
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a period determined by NT.”” Once endorsement has been ordered, NT is authorised to
impose a number of additional sanctions such as termination of any agreement with the

endorsed person or claiming damages.98

The Minister of Finance is given powers to make regulations pertaining to the Register for

Tender Defaulters.”
3.4.7 Construction Industry Development Board Act

Construction procurement is governed by the CIDBA in addition to general procurement

laws set out above.

The CIDB is granted a host of general regulatory powers in relation to the construction
industry, which include the powers to "implement policies, programmes and projects aimed
at .. (vi) simplification of regulatory procedures; (vii) procurement reform; (viii)
standardisation and uniformity in procurement documentation, practices and
procedures".*® The CIDB is authorised to "promote the standardisation of the procurement
process with regard to the construction industry".101 To this end the CIDB "must publish a
code of conduct for all construction-related procurement and all participants involved in the

1102

procurement process. Significantly, the CIDB's powers relating to standardisation of

procurement are expressly restricted to be undertaken "within the framework of the
procurement policy of Government".'®® From this provision it is thus clear that the CIDB's
powers in relation to public procurement do not trump that of NT or exclude general
procurement regulation. The CIDB's procurement regulation must comply with general

procurement regulation.

The CIDB is mandated to establish a register of contractors "which provides for categories of

contractors in a manner which facilitates public sector procurement".104 The Minister of

Public Works is authorised to prescribe the "manner in which public sector construction

7 Corruption Act section 28.

% Corruption Act section 28(3).

» Corruption Act section 33.

1% C|DBA section 5(1)(a).

CIDBA section 5(3)(c).

CIDBA section 5(4)(a).

CIDBA section 5(3)(c).

CIDBA section 5(2)(d) and see sections 16-20.

101
102
103
104
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contracts may be invited, awarded and managed within the framework of the register", but
also subject to general procurement policy.’® Organs of state are obliged to award

construction contracts with reference to the register.m6

The Minister of Public Works has issued the Construction Industry Development Regulations
under section 33 of the CIDBA.'®” These regulations contain further detailed rules on public
procurement in the construction sector with a value above R30 000. This includes the range

of tender values per contractor grading designation in the register.'®

The regulations also
require organs of state to comply with the Standard for Uniformity in Construction
Procurement ("CIDB Standard"), published by the CIDB Board,'® in their construction

procurement.**

The CIDB Standard sets out in extensive detail standard methods to be followed in
construction procurement. Organs of state are obliged to adopt one of the methods set out
in the Standard.' The Standard also contains standard documents to be used in

construction procurement.

The CIDB Standard™*? requires all construction procurement to comply with the CIDB Code

of Conduct for all parties engaged in construction procurement.'*?

An overview of the CIDB regime that emerges from the regulatory instruments above

reveals some problems of alignment between this regime and general procurement

regulation, in particular the Preferential Procurement Regulations, 2011. For example, the

CIDB Standard mandates functionality to be assessed by way of "establishing a category of
n 114

preference for quality in the evaluation of tenders".”™™ This approach is clearly not in line

with the Preferential Procurement Regulations, 2011, which restricts the use of functionality

1% CIDBA section 16(3).

CIDBA section 16(4).

GN 692 in GG 26427 of 9 June 2004.

Construction Industry Development Regulations 17.
Board Notice 12 in GG 31823 of 30 January 2009.
Construction Industry Development Regulations 24(c).
CIDB Standard 4.2.

CIDB Standard 4.1.

Board Notice 127 in GG 25656 of 31 October 2003.
CIDB Standard 4.3.1(f).

106
107
108
109
110
111
112
113
114
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to a qualification criterion and not an award criterion.* It is accordingly not surprising that
where an organ of state attempted to follow both the CIDB Standard and the PPPFA
procedures in a single procurement, the court found that the procurement fell afoul of

118 The court held that the inconsistencies that resulted from

section 217 of the Constitution.
the contracting authority's attempt to follow both regimes offended against the

constitutional principles of transparency and fairness and had to be set aside.’
3.4.8 National Land Transport Act

The National Land Transport Act aims to develop a national land transport system and
coordinate activities across all spheres of government in this regard. To this end the Act
prescribes rules and procedures to be followed in respect of the procurement of land
transport services.'® These rules are in addition to general procurement laws and the Act

119 The Minister of

specifically requires compliance with general procurement regulation.
Transport is given the power to prescribe requirements for tenders and contracts under the

Act, including standard documents.*?°

The Minister of Transport has made regulations under the Act containing further detailed
rules on public transport services contracts,™?! including rules on qualification criteria for

such contracts.*?
3.4.9 National Supplies Procurement Act

The National Supplies Procurement Act is another old-order statute dealing with

procurement that is still on the statute book. This Act in essence authorises the Minister of

> preferential Procurement Regulations, 2011, regulation 4.

Rainbow Civils CC v Minister of Transport and Public Works, Western Cape [2013] ZAWCHC 3 (6 February
2013).

Y Rainbow Civils CC v Minister of Transport and Public Works, Western Cape [2013] ZAWCHC 3 (6 February
2013) paras 70-74.

% National Land Transport Act chapter 5.

National Land Transport Act section 42(3), (4).

National Land Transport Act sections 42(6), 43(3), 44.

GN R877 in GG 32535 of 31 August 2009: National Land Transport Regulations on Contracting for Public
Transport Services.

122 National Land Transport Regulations on Contracting for Public Transport Services, regulation 5.
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Trade and Industry to procure goods and services for the state outside of the general

procurement laws if he "deems it necessary or expedient for the security of the Republic".*??

3.4.10 State Information Technology Agency Act

The State Information Technology Agency Act creates the SITA for the purpose of providing
information technology ("IT") services to the state administration. The Act obliges all
national and provincial state departments to procure all IT goods and services through the
SITA.'** These arrangements trump other procurement laws. Other organs of state may
procure IT goods and services through the SITA, but are not obliged to do 50.> The SITA is,

however, expressly bound to the PPPFA in exercising its procurement functions.*?°

The Minister for the Public Service and Administration is obliged to make regulations in

127

respect of the procurement functions of the SITA.”*" The regulations made under the SITA

128
d.

Act set out in further detail how IT services and goods will be procure The regulations

expressly bind SITA to general procurement regulation in exercising its procurement

129

function.””” The SITA is obliged to report to the Minister of Finance on a range of matters

130

relating to IT procurement contracts.”™ In terms of the regulations the SITA may arrange

transversal term contracts for the procurement of IT goods or services.'!
3.4.11 Entity- and issue-specific legislation

While the statutes discussed in paragraphs 3.4.1 to 3.4.10 above regulate procurement
across a range of organs of state, there are a significant number of statutes that deal with
procurement by particular entities. There are also statutes addressing procurement in

relation to a particular issue.

In most cases these statutes prescribe procurement rules in addition to the rules that would

apply to the procurement activities of these entities in terms of the more general legislation

12 National Supplies Procurement Act section 2.

SITA Act section 7(3).

SITA Act section 7(5).

SITA Act section 7(8)(c)(iv).

SITA Act section 23(1)(a).

GN R904 in GG 28021 of 23 September 2005, part 3.
SITA Regulations 7.2.1.

SITA Regulations 7.4.1.

SITA Regulations 10.

124
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127
128
129
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above. In some instances, however, the entity-specific legislation operates to the exclusion
of general rules such as in the case of the Financial Management of Parliament Act, which

governs public procurement by Parliament to the exclusion of the PFMA.

The level of detail found in these entity-specific pieces of legislation varies significantly. Thus
the Financial Management of Parliament Act contains an entire chapter setting out
procurement rules for Parliament™? while statutes such as the Road Traffic Management
Corporation Act and Administrative Adjudication of Road Traffic Offences Act contain only
single provisions with fairly bland statements such as "[a]lny procurement under this Act

must be undertaken in terms of the prescribed procedures"'*?

or simply repeating
obligations found in general legislation such as the Health Professions Act, Nursing Act and
the Public Audit Act, which repeat the PFMA's obligation on accounting officers to create
"an appropriate procurement and provisioning system which is fair, equitable, transparent,

competitive and cost-effective".’**

A specific procurement regime is created in terms of the Armaments Corporation of South
Africa, Limited Act in respect of defence procurement, which is conducted by the
Corporation on behalf of the Department of Defence. The Act authorises the Corporation to
establish a "system for tender and contract management in respect of defence matériel".}**
"Defence matériel" is defined as "any material, equipment, facilities or services used
principally for military purposes".136 The Corporation is also authorised to procure
"commercial matériel", that is goods and services other than "defence matériel", for the
Department of Defence and/or any other organ of state in terms of a service level

137

agreement between the Corporation and such organ of state.”’ The defence procurement

system contemplated in the Act must comply with the basic requirements of the PFMA.8 In
terms of the SITA Regulations, procurement of IT goods and services that qualify as "defence

matériel" must be conducted in terms of the procurement system created under the

32 Financial Management of Parliament Act chapter 6.

Road Traffic Management Corporation Act section 43.

Health Professions Act section 13(3)(c)(ii); Nursing Act section 29(2)(b)(ii); Public Audit Act section
43(2)(b)(ii).

3> Armaments Corporation of South Africa, Limited Act section 4(2)(e).

3¢ Armaments Corporation of South Africa, Limited Act section 1(1)(g).

Armaments Corporation of South Africa, Limited Act sections 4(2)(e), 4(3)(a)(ii), 5(1).

Armaments Corporation of South Africa, Limited Act section 17.
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Armaments Corporation of South Africa, Limited Act rather than the SITA Act and will thus

be done by the Corporation rather than the SITA.**°

There are also issue-specific procurement rules in relation to housing development and
disasters. The Housing Act obliges the Minister of Human Settlements to determine a
procurement policy, in line with section 217 of the Constitution, specifically for housing

development.140

When a national disaster has been declared, the Disaster Management Act
mandates the Minister for Cooperative Governance and Traditional Affairs to "make
regulations or issue directions or authorise the issue of directions concerning ... emergency
procurement procedures".**" Premiers and municipal councils have similar powers in

respect of provincial and local disasters respectively.142

While not strictly regulating public procurement per se the Correctional Services Act
contains a provision of significance for public procurement. Section 133(1) states that "[a]ll
State departments must, as far as practicable, purchase articles and supplies manufactured
by sentenced offender labour from the Department [of Correctional Services] at fair and
reasonable prices as may be determined by the Minister of Finance". These transactions will
not be procurement transactions, but rather internal provisioning. This provision is of
significance for public procurement regulation, because it obliges departments to consider
as a first option provisioning from the Department of Correctional Services before going out

to market to procure goods.
3.4.12 General legislation

Apart from legislation that deals specifically with procurement, there are a large number of
statutes containing regulation of a more general nature, but which also impacts on public
procurement activities. A few of these merit attention as of particular relevance for public

procurement law.

3% 5ITA Regulations 17.4.

Housing Act section 3(2)(cA).
Disaster Management Act section 27(2)().
Disaster Management Act sections 41(2)(1), 55(2)(1).
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3.4.12.1 Promotion of Access to Information Act

PAIA contains the rules governing access to information held by both the state and private
bodies. In respect of information held by the state PAIA grants unconditional access to any
member of the public in line with section 32 of the Constitution, but also creates grounds

upon which an organ of state can refuse access.

In the procurement context PAIA thus opens the door to access to all documents relating to
a particular procurement, including all the bids received, scoring documents and minutes of
relevant procurement committees. The access to information regime under PAIA links
closely with the requirement of a transparent procurement system in section 217(1) of the
Constitution. However, there are a number of grounds of refusal that are also particularly
relevant in the context of procurement. These include tax records,’*® protection of the
privacy of natural persons,144 commercial information of third parties,145 confidential

146

information of third parties,” the economic interests and financial welfare of the Republic

and the commercial activities of public bodies.**’

It should be noted that PAIA does not constitute the only avenue of access to procurement

148 the Court held

information. In Tetra Mobile Radio (Pty) Ltd v MEC, Department of Works
that an unsuccessful bidder wishing to bring an internal appeal against the award of the
tender, in circumstances where such internal challenge is provided for in the applicable
procurement rules, should be granted access to all the records pertaining to the particular
procurement process as part of the appeal procedure. Refusing to do would result in the

appeal procedure being procedurally unfair. The approach thus provides access to

procurement information outside of PAIA.
3.4.12.2 Promotion of Administrative Justice Act

As noted in the discussion of section 33 of the Constitution above (see paragraph 3.3.2),

PAJA is the legislation that gives effect to the administrative justice rights found in section

3 PAIA section 35.

PAIA section 34.
PAIA section 36.
PAIA section 37.
PAIA section 42.
2008 (1) SA 438 (SCA).

144
145
146
147
148
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33. Since procurement decisions are generally regarded as administrative action™* it follows

that PAJA applies to the procurement process.

PAJA thus plays an important role as one of the primary mechanisms to enforce
procurement rules. The Constitutional Court explained this role of PAJA in the procurement

context thus:

"The legislative framework for procurement policy under section 217 of the Constitution
... provides the context within which judicial review of state procurement decisions
under PAJA review grounds must be assessed. The requirements of a constitutionally
fair, equitable, transparent, competitive and cost-effective procurement system will thus
inform, enrich and give particular content to the applicable grounds of review under
PAJA in a given case. The facts of each case will determine what any shortfall in the
requirements of the procurement system — unfairness, inequity, lack of transparency,
lack of competitiveness or cost-inefficiency — may lead to: procedural unfairness,

irrationality, unreasonableness or any other review ground under PAJA.

Section 217 of the Constitution, the Procurement Act and the Public Finance
Management Act provide the constitutional and legislative framework within which
administrative action may be taken in the procurement process. The lens for judicial

review of these actions, as with other administrative action, is found in PAJA. "0

19 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African

Social Security Agency and Others [2013] ZACC 42 (29 November 2013) paras 31, 45; Steenkamp NO v
Provincial Tender Board, Eastern Cape 2007 (3) SA 121 (CC) para 21; TEB Properties CC v MEC, Department of
Health and Social Development, North West [2012] 1 All SA 479 (SCA) para 26; Municipal Manager: Qaukeni
and Others v F V General Trading CC 2010 (1) SA 356 (SCA) para 26; MEC for Education, Northern Cape v
Bateleur Books (Pty) Ltd 2009 (4) SA 639 (SCA) para 7-8; Eskom Holdings Limited and Another v New
Reclamation Group (Pty) Ltd 2009 (4) SA 628 (SCA) para 6; Millennium Waste Management (Pty) Ltd v
Chairperson of the Tender Board: Limpopo Province and Others 2008 (2) SA 481 (SCA) para 4; Tetra Mobile
Radio (Pty) Ltd v MEC, Department of Works 2008 (1) SA 438 (SCA) para 8; Greys Marine Houtbay (Pty) Ltd and
Others v Minister of Public Works and Others 2005 (6) SA 313 (SCA) para 28; Logbro Properties CC v Bedderson
N.O. and Others 2003 (2) SA 460 (SCA); Transnet Ltd v Goodman Brothers (Pty) Ltd 2001 (1) SA 853 (SCA) para
7; Olitzki Property Holdings v State Tender Board and Another 2001 (3) SA 1247 (SCA) para 33; Umfolozi
Transport (Edms) Bpk v Minister van Vervoer en Andere [1997] 2 All SA 548 (SCA) at 552 j - 553 a.

150 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013) paras 43, 45 (footnotes omitted).
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PAJA does not, however, only provide grounds of review to facilitate judicial oversight over
procurement decisions. PAJA also provides positive rules on what constitutes procedural

1

fairness in taking administrative action™! and what the requirements are for providing

reasons for administrative action.™?

These rules will consequently supplement the more
specific rules on public procurement procedures found in the various procurement-specific
statutes discussed above. While these latter statutes may provide fairly detailed procedures
for the adjudication and award of public contracts, there are a number of other
procurement decisions for which no similar detailed procedures are set out in the
procurement-specific legislation or regulations. These include decisions to restrict suppliers
from future public contracts or most of the decisions taken in contract management, e.g.
decisions to cancel a contract or vary the terms of the contract. Since these decisions often
also amount to administrative action'>* and no specific procedures are created for taking

such decisions, PAJA will be the key statutory source setting out the procedure to be

followed.

However, a major issue in this regard is the continued uncertainty about when decisions
taken in the context of public contract management will amount to administrative action
and thus be subject to PAJA and when not. As Justice Froneman of the Constitutional Court
has noted, this area of law "is a contested and controversial subject on which ... the final
word has yet to be spoken" and decisions from the Supreme Court of Appeal are not

consistent.™*
3.4.12.3 Local Government: Municipal Systems Act

The Systems Act governs operational and institutional aspects of local government in
general. However, the Act also contains a number of provisions that are particularly relevant

1
for local government procurement.>

1 pAJA sections 3 & 4.

PAJA section 5.

See Logbro Properties CC v Bedderson NO and Others 2003 (2) SA 460 (SCA).

KwaZulu-Natal Joint Liaison Committee v MEC Department of Education, Kwazulu-Natal and Others 2013 (4)
SA 262 (CC) para 101.

155 Sanyathi Civil Engineering & Construction (Pty) Ltd v eThekwini Municipality, Group Five Construction (Pty)
Ltd v eThekwini Municipality 2012 (1) BCLR 45 (KZP) paras 28-29.
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Of particular relevance are the provisions governing the delivery of municipal services by
means of private contractors. The Systems Act expressly authorises municipalities to
procure the services of private parties to render municipal services.”® The Act sets out
specific procedures to be followed in deciding whether to procure such private services.'’
When the municipality has deciding to procure such services from a private contractor, the
Systems Act obliges the municipality to following a competitive bidding procedure that
complies with the procurement rules set out in chapter 11 of the MFMA in appointing such

service provider.158
3.5 Overview analysis

3.5.1 Concerns regarding fragmented regulation

It is evident from the regulatory overview above that public procurement regulation is
highly fragmented in South Africa. The rules pertaining to public procurement are spread

out over a large number of different statutory instruments.

In some respects the division of rules between different instruments are unproblematic and
even inevitable. This is especially the case where particular contexts call for specific
procurement rules such as defence procurement and disaster scenarios. However, in
general the fragmentation of public procurement law results in a less-than-ideal regulatory

regime. Some of the problems emerging from the fragmented regulatory landscape are:

e Significant overlap and duplication between different regulatory instruments
leading to uncertainty as to which instrument to follow. One example is the distinct
complaint mechanisms available to aggrieved bidders at local government level
under the Systems Act section 62 and regulation 49 of Municipal Supply Chain
Management Regulations made under the MFMA. While the former allows for
internal appeals against delegated decision-making within local government, thus
including local government procurement decisions, within a period of 21 days, the

latter obliges supply chain management policies to include a complaints mechanism

156 Systems Act section 76(b).

Systems Act section 78.
Systems Act section 83(1).
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that allows for objections or complaints to be lodged within 14 days. This
duplication has, not surprisingly, given rise to litigation.”™® A second example is the
current misalignment between the Preferential Procurement Regulations, 2011 and
CIDB instruments governing functionality and preference points assessment in
construction procurement.*®
Unnecessarily complicated questions about the legal status of instruments at the
lower end of the cascading regulatory structure (i.e. Constitution, legislation,
regulation, NT instructions and norms, CIDB standards and codes, supply chain
management policies) and consequent legal uncertainty. For example, while it is
widely accepted that where regulatory instruments are issued in terms of an express
legislative mandate, such as section 76 of the PFMA, such instruments are legally
binding, it emerges from the jurisprudence that such legal basis is not always
apparent, resulting in the relevant instrument lacking legal enforcement.*®
Inconsistencies in approach to similar issues, e.g. setting the thresholds for national
and provincial procurement methods in NT instructions, but at local government
level in regulations.

Conflict between different sets of rules with no clear indication as to which set
should prevail. The current misalignment between the Preferential Procurement
Regulations, 2011 and the CIDB regime is again a good example.

Significant variation in the scope of coverage of various instruments leading to
considerable difficulties in establishing the complete regulatory regime applicable to
a given case and posing challenges for uniform guidance. The prime example of this
problem is the limited coverage of the PFMA and the Treasury Regulations made
under it in respect of procurement on the one hand and on the other the (now)
expansive coverage of the PPPFA and the Preferential Procurement Regulations,

2011.

159

346 ().
160

See Total Computer Services (Pty) Ltd v Municipal Manager, Potchefstroom Local Municipality 2008 (4) SA

See Rainbow Civils CC v Minister of Transport and Public Works, Western Cape [2013] ZAWCHC 3 (6

February 2013) and para 3.4.7 above.

161

See Magasana Construction CC v City of Tshwane Metropolitan Municipality and Others [2013] ZAGPPHC

196 (12 July 2013) para 43.
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e Control by different stakeholders of different dimensions of the regulatory regime in
a seemingly uncoordinated manner. In this respect questions can be asked as to the
alignment of the clear preference given to price in adjudication of tenders under the
Preferential Procurement Regulations, 2011 on the one hand and on the other hand
the notion of set-asides for local production. Another example of this problem is the
generation of standard procurement documents by different stakeholders
(ostensibly pursuing different regulatory agendas), such as for example NT in
respect of procurement generally under the PFMA and MFMA, the CIDB in respect
of construction procurement under the CIDB Act and the Minister of Transport in
respect of national land transport under the National Land Transport Act.

e Capacity development in public procurement is hampered where there are
significant differences between the way public procurement is approached in

different contexts or institutions.

3.5.2 OCPO legal mandate

The concerns raised above all impact on the legal mandate of the OCPO to act as central,

overarching supervisor for all public procurement.

It is apparent that the fragmented nature of the regulatory approach to public procurement
impedes any initiatives to consolidate public procurement within a single oversight function.
Thus those regulatory instruments which assign primary responsibility for framing
procurement processes or aspects of procurement processes to entities other than NT
impede the full realisation of an integrated and comprehensive national strategy of
procurement regulation as currently contemplated under the OCPO. Regulatory instruments

that have this effect include:

e DTI's function in respect of set-asides under the Preferential Procurement
Regulations, 2011;

e Provincial treasuries' oversight functions over local government procurement in
terms of the MFMA;

e CIDB's function (with the Minister of Public Works) in respect of construction

procurement under the CIDBA and its extensive secondary regulatory instruments;
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e The Minister of Transport's function in respect of land transport services
procurement under the National Land Transport Act;

e SITA's function (with the Minister for the Public Service and Administration) in
respect of IT procurement under the SITA Act;

e Parliament's procurement under the Financial Management of Parliament Act;

e The Armaments Corporation of South Africa's function in respect of defense
procurement under the Armaments Corporation of South Africa, Limited Act;

e The Minister for Cooperative Governance and Traditional Affairs' power in respect of

emergency procurement under the Disaster Management Act.

Despite the fragmentation evident under above statutory instruments, the PFMA provides a
fairly extensive legal basis for the OCPQO's contemplated function and can as such be viewed
as the main statutory instrument empowering the contemplated functions of the OCPO. The
PFMA together with the MFMA provide a legal basis upon which a comprehensive oversight
function can be created in the form of regulations. However, as outlined above, that basis
does not cover all instances of procurement and the relationship between the PFMA and
other statutory instruments in respect of procurement is not clear in all instances. As a
result there are "regulatory gaps" in the legal mandate of the OCPO where the OCPO cannot
unequivocally fulfil an oversight and standard-setting function, thus impeding the objectives

of the OCPO initiative.
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4 OVERSIGHT BODIES' FINDINGS ON PROCUREMENT-LAW COMPLIANCE

4.1 Introduction

The second phase of the Project focused on the most recent reports of the Auditor General
("AG") on the performance of organs of state in relation to public procurement. The main
aim was to obtain a sense of the current level of compliance with public procurement
regulation. On the basis of the current state of compliance, potential implications for the

regulation of public procurement can be assessed.

Additional to the reports of the AG recent reports by other bodies, namely the Public
Protector and the Department of Performance Monitoring and Evaluation, were considered

to establish whether the findings of these reports corroborate the findings of the AG.

An overview of the findings of these various entities is presented here. The focus is on
gauging the level of compliance with public procurement regulation in South Africa at

present.
4.2 Auditor General

4.2.1 National and provincial audits

The AG's 2012-2013 consolidated general report on the national and provincial audit
outcomes™®® reveals non-compliance with public procurement regulation as a major source
of concern in public finance management. Supply chain management is accordingly listed as

one of the "six areas [that] should receive attention" across the system.163

The AG reported on non-compliance with legislation at 75% of entities audited, including
particularly high non-compliance rates at national departments (93%) and provincial
departments (83%). Of the three areas where the AG most commonly found non-
compliance with legislation, public procurement featured in two, namely "supply chain

management as well as the prevention and follow-up of unauthorised, irregular as well as

%2 AG Consolidated General Report on the National and Provincial Audit Outcomes 2012-2013 (2013) ("AG

Consolidated General Report National and Provincial").
183 AG Consolidated General Report National and Provincial 18.

48



OVERSIGHT BODIES' FINDINGS ON PROCUREMENT-LAW COMPLIANCE

fruitless and wasteful expenditure",'® the latter being a result of expenditure outside the

prescripts of applicable legislation, which typically include procurement legislation. The AG
thus reported that non-compliance with procurement regulation was the "main contributor

to irregular expenditure".’®

These latest audit findings show no change in the overall non-compliance with procurement
prescripts, although the AG report notes that there were fewer material findings in the
latest audits (3% less), indicating some attention being given to compliance with supply

chain management regulation.166

A particular concern noted in the latest audit report is
that 11% of entities audited could not provide procurement documents as evidence of
compliance with procurement regulation for audit purposes, representing contracts to the

167

value of R3 billion.™" At 35% of these entities the AG experienced similar problems in

previous audits.*®®

Another area of concern noted by the AG in the latest audit report is the material levels of
procurement contracts awarded to suppliers in which state employees or their close family
members had an interest.’® As the AG correctly notes, this is not unlawful, but it does raise
concerns regarding conflicts of interests, which must be carefully managed.'’® The AG found
progress on declarations of interest lacking in a material number of these instances. These
findings of the AG support increased regulatory attention on the state contracting with

employees and/or their family members currently underway.171

The AG notes that the three most common instances of non-compliance with procurement

regulations were:

(i) Three written quotations were not invited and the deviation was not approved, or

the approved deviation was not reasonable or justified;

'** AG Consolidated General Report National and Provincial 23.

AG Consolidated General Report National and Provincial 36.

AG Consolidated General Report National and Provincial 23, 41.

AG Consolidated General Report National and Provincial 23, 41.

AG Consolidated General Report National and Provincial 41.

AG Consolidated General Report National and Provincial 23.

AG Consolidated General Report National and Provincial 23, 41.

See Public Administration Management Bill B55 of 2013 section 8 and draft Treasury Regulations GN 1005
in GG 35939 of 30 November 2012, regulation 20.11.
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(ii) procurement from suppliers who did not have a tax clearance certificate; and

(iii) no financial interest declaration was submitted by suppliers or, where submitted,

such financial interest declarations were false.'”2
In addition, the AG found two common issues in contract management:

(i) No or inadequate contract performance measures and monitoring; and

(ii) contracts amended or extended without proper approval.173

In light of the findings above, the AG found that institutions generally lacked mechanisms to
engage meaningfully with public procurement regulation in a manner that will enable the
relevant entity to align its procurement functions with the applicable regulatory
prescripts.174 This is an important finding since it suggests that failures to comply with public
procurement regulation may be attributable to a lack of structures and/or capacity to bring
the applicable regulatory framework to bear on the procurement actions of entities, rather
than to the content of the regulatory framework itself. As a result, ongoing compliance
monitoring as well as capacity development should be a high priority in responding to these
audit findings. That this is a task for NT to take up is also supported in the AG's report where
it states that it found NT's support to institutions lacking in respect of improving audit

outcomes significantly in the areas of procurement and contract management.175

A final point in the AG's report relates to the appointment of consultants. On this topic the

AG also issued a dedicated performance audit report in 2013.
4.2.2 Procuring consultancy services

In its general audit report the AG noted general deficiencies in the procurement of
consultancy services and a need for "decisive corrective actions".}’® These findings were
echoed in the earlier performance audit report on the use of consultants in selected

national departments, which found that weaknesses found "are caused largely by the lack of

72 AG Consolidated General Report National and Provincial 41.

AG Consolidated General Report National and Provincial 41.
AG Consolidated General Report National and Provincial 55.
AG Consolidated General Report National and Provincial 63.
AG Consolidated General Report National and Provincial 42.
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rigorous review processes to ensure that existing laws, regulations and policies are

dll 177

followe These findings were subsequently echoed in a host of performance audit

reports on the use of consultants in provincial departments.

In particular the AG found that typically demand/needs assessment was not properly done
to inform the sourcing of consultancy services; that a competitive process was not followed;
that consultants did not meet the qualifying criteria; that contract prices exceeded quoted
prices without justification; that consultant performance was not adequately monitored
during the course of the contract and reviewed after conclusion to ensure compliance with

178

contract outcomes.””™ The AG noted that these practices violated a number of public

179

procurement regulations pertaining to the procurement of consultancy services.””” It

consequently recommended that NT should "monitor compliance with relevant legislation,

regulations and policies and enforce appropriate action where departments deviate".'®°

From these findings it is apparent that the current regulatory regime applicable to the
procurement of consultancy services at national and provincial levels, contained almost
exclusively in NT guidance instruments, is inadequate in controlling this particular type of
procurement. The AG's findings and recommendations emphasise the need for more
focused regulation of especially the demand management and contract management

dimensions of consultancy services procurement.
4.2.3 Local government audits

The most recent audit report for local government is for 2011-2012."" The AG's findings in
respect of procurement in these audits largely reflect the findings at national and provincial
levels set out above, although the level of non-compliance with procurement regulation
seems to be even higher at local government level. As with national and provincial

government, the AG identified supply chain management as one of the six key areas that

7 AG Report of the Auditor General of South Africa on a Performance Audit on the Use of Consultants at

Selected National Departments (2013) 7 ("AG Report on the Use of Consultants").

78 AG Report on the Use of Consultants 13, 20-21, 25-29, 32-33.

The AG's list of violations is reproduced in Annexure A.

AG Report on the Use of Consultants 40.

AG Consolidated General Report on the Audit Outcomes of Local Government 2011-12 (2013) ("AG
Consolidated General Report Local Government").
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182

require particular attention.”" The AG concluded that entities audited "have not made

progress in any of the SCM areas audited".'®?

Of particular concern is the noted regression in respect of compliance with procurement
prescripts found in the latest audits. In the 2010-2011 audits the AG found 77% of local
government entities not complying with procurement rules, whereas in the 2011-2012
audits that figure rose to 84%."%* The most commonly found instances of non-compliance
with procurement rules at local government during the 2011-2012 audits were that three
written quotations were not invited with no deviation approved, or where approved, the
deviation was not reasonable or justified (findings at 52% of entities audited); no
declaration of interest submitted by providers (42%); competitive bids were not invited and
no deviation approved (33%); procurement from suppliers without tax clearance (28%); the
preference point system required in terms of the Preferential Procurement Policy

Framework Act 5 of 2000 was not applied (26%).'®

As at national and provincial levels, at local government level non-compliance with

procurement legislation was also the major source of irregular expenditure in 2011-2012."%

During that period irregular expenditure rose to R9.82 billion, an increase of 41% from the

187

previous year.”’ The number of local government entities (94/30%) that could not provide

the AG with documents to show compliance with procurement rules was even higher than

188 The AG thus noted that the weakness in

that reported at national and provincial levels.
respect of procurement non-compliance at local government level is probably higher than
what the findings suggest given that such a material proportion of local government

. . 1
procurement could not be audited for compliance.'®

Awarding contracts to suppliers owned or managed by state employees and/or counsellors

190
l.

is also a material concern at local government leve Unlike the position at national and

182 AG Consolidated General Report Local Government 14.

AG Consolidated General Report Local Government 64.
AG Consolidated General Report Local Government 62.
AG Consolidated General Report Local Government 72.
AG Consolidated General Report Local Government 16.
AG Consolidated General Report Local Government 21.
AG Consolidated General Report Local Government 64.
AG Consolidated General Report Local Government 66.
AG Consolidated General Report Local Government 16.
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provincial levels, such awards are prohibited by the Municipal Supply Chain Management

Regulations ("MSCM Regulations").**

Nevertheless, the AG found material non-compliance
with this prohibition in 5421 instances, including 615 awards by 60 entities audited to
employees or counsellors of the contracting authority, 36 of which were also identified for

192

such non-compliance in the 2010-2011 audits.” In the vast majority of these cases the

193

particular individual did not declare the interest.”” The AG thus found this type of non-

compliance to be "one of the most widespread findings relating to procurement processes
and the most common control weakness".’®* The 2011-2012 audits also reveal an upward

trend in this form of non-compliance.’®

This finding is noteworthy when compared to the position at national and provincial levels,
which reveals a very similar picture. The significance lies in the fact that in one instance,
local government, procurement rules outlaw such awards whereas in the other instance,
national and provincial levels, there is no such prohibition. The similarity in audit findings
thus suggests that the existence of a prohibition in procurement regulations does not have
the desired effect and that other (additional) measures must be implemented to avoid state
contracts with state employees or office bearers. Put differently, a regulatory prohibition,

without more, seems ineffective.
4.2.4 Focused audits

In addition to the general audits of national, provincial and local government entities, the
AG has also in recent years concluded specific, focused audits of particular transactions at
public entities, including procurement transactions. The findings in these audits also contain

important lessons on public procurement regulation.

°1 5N 868 in GG 27636 of 30 May 2005, regulation 44.

AG Consolidated General Report Local Government 67.
AG Consolidated General Report Local Government 67.
AG Consolidated General Report Local Government 68.
See AG Consolidated General Report on the Audit Outcomes of Local Government 2010-11 (2012) 64.
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4.2.4.1 Transversal term contracts

In its audit report into the procurement of an enterprise content management system by
CIPRO,™® the AG made some noteworthy findings in respect of transversal term contracts.
In this instance CIPRO procured services from a supplier appointed to render IT services to
the public administration under a transversal framing term contract placed by SITA. The AG
found that the financial standing of the bidder eventually appointed by CIPRO was never
assessed. The reason for this failure was that CIPRO thought that SITA would have assessed
the financial standing of all successful bidders under the transversal contract. SITA on the
other hand held the view that financial standing should be assessed by individual client
departments when they award actual contracts to contractors under the transversal term

contract following a closed bidding process.

It is thus evident that an error crept in here because the respective roles of the public
entities utilising a transversal term contract approach were not clearly set out. The AG
accordingly recommended that "[r]egulations should be improved to clearly state the
responsibilities of SITA and that of its client with regard to a transversal framing term

contract and the evaluation of the financial sustainability of suppliers".*®’

This finding highlights an important lacuna in the public procurement regulatory regime.
There are very few rules governing transversal term contracts in the current regime. As this
finding illustrates, the lack of clear rules can have detrimental implications for individual

procurement processes.
4.2.4.2 Contract extensions/variations

While the AG has noted, in passing, concern regarding contract variations and/or extensions

198

in its general audit reports,”™ this issue was squarely dealt with in a number of focused

audits. These include the audits of procurement by the Gauteng Provincial Department of

1% AG Report of the Auditor-General on an investigation into the procurement of the enterprise content

management system at the Companies and Intellectual Property Registration Office in South Africa (2010) ("AG
CIPRO Report").

%7 AG CIPRO Report 4.

See e.g. AG Consolidated General Report on National and Provincial Audit Outcomes of 2011-12 (2012) 90.
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200

Roads and Transport;199 of consultancy services by selected national departments;” of

certain procurements by the Department of Water Affairs.?’!

In its audit of the Gauteng roads and transport procurement, the AG noted that the
applicable supply chain management policy had no provisions dealing with extensions
and/or variations of contracts. The AG consequently found purported extensions and
variations of contracts to be irregular. It is of interest to note the AG's reasoning in this
regard, namely that a competitive bidding process had to be followed in respect of the
extended/varied contracts. This process could only be deviated from in terms of the SCM
policy in the established scenarios of "emergency, where there is a sole provider or in
exceptional circumstances where it is impractical/impossible to follow the procurement
n 202

processes".”"* Since none of these circumstances were present in the given cases, the

extended/varied contracts were irregularly concluded.

In its audits of the use of consultants at both national and provincial levels, the AG noted
grave concern about the significant extensions of contracts instead of inviting new bids. At
national level the AG found that at the eight departments audited during the period 2008-
09 to 2010-11 a total of 42 contracts were extended by over R1093 billion representing an

average 64% increase in contract values.?®

Its audit of specific procurements by the DWA in 2010 revealed extensions of contracts by
49 months leading to an increase of the contract value by 587%.°% The SCM policy of the
DWA allowed extensions of up to one year and to a value of no greater than 50% of the
original contract value "without sound reason". None of these prescripts were adhered to in

the present instance.

These findings suggest that the current, scant, rules on contract extensions/variations are

not optimally achieving the purpose of limiting such extensions/variations.

% AG Report of the Auditor-General of South Africa on an investigation into the procurement of various

contracts at the Gauteng Provincial Department of Roads and Transport (2011) 8, 62, 66, 69-71 ("AG Gauteng
Roads Procurement Report").

20 G Report on the Use of Consultants 34-35.

AG Report of the Auditor-General of South Africa on an investigation into certain alleged procurement
irregularities at the Department of Water Affairs (2010) ("AG DWA Report").

22 G Gauteng Roads Procurement Report 69-70.

AG Report on the Use of Consultants 20, 35.

AG DWA Report 3.
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4.2.4.3 Record-keeping

An issue already raised in the general audit reports at national and provincial as well as local
government levels is the lack of record keeping resulting in the AG being unable to confirm
compliance with applicable procurement regulations. As noted above, 11% of national and
provincial entities audited during 2012-2013 and 30% of local government entities audited
during 2011-2012 could not provide procurement documents as evidence of compliance

with procurement regulation for audit purposes.’®

In its audit of Gauteng roads and transport procurement, the AG likewise noted a failure to
produce documents evidencing compliance with procurement regulations. Of particular
interest is the AG's view in its audit report in this instance that the non-existence of a
"centralised filing system to maintain all documentation relating to SCM policies and
processes" was in contravention of the transparency requirement in section 217(1) of the

Constitution of the Republic of South Africa, 1996.2%

4.3 Public Protector

In recent years the Public Protector ("PP") has investigated and reported on a number of
procurement transactions. These reports must, however, be treated with caution in a study
like the present. Given the nature of the PP's functions, these investigations and reports
focus closely on individual instances of procurement and are highly fact-bound. They thus
do not present a comprehensive view of procurement activity and accordingly do not
generally reveal trends in respect of procurement regulation. Nevertheless, there are some

interesting findings in these reports that merit attention in the current context.

One of the trends identified in the AG's reports discussed above that is confirmed in the PP's
investigations is the problem with proper record-keeping. As outlined above, the AG has
repeatedly noted concern about poor record-keeping in respect of procurement functions
and expressed the view that such failure amounts to a violation of the transparency

requirement in section 217(1) of the Constitution.

25 AG Consolidated General Report National and Provincial 23, 41; AG Consolidated General Report Local

Government 64.
2% AG Gauteng Roads Procurement Report 10.
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The PP has noted in a number of reports on procurement transactions that the relevant
investigation was hampered or that no conclusions could be reached on particular questions
because of the absence of records. This is most evident in the PP's report on complaints
relating to improper awarding of local government tenders in Limpopo and North West in
2010.% In this report the PP noted that compliance with public procurement regulations
could not be established in respect of a number of tender investigated because of poor
record-keeping and that this in itself was a violation of procurement prescripts.’®® The PP
also noted that this finding confirmed the AG's audit findings regarding failures to maintain

proper procurement records.?%’

In two reports the PP raised the difficulty of the legal status of public procurement
prescripts issued by NT. In her reports on allegations of impropriety and corrupt practices
relating to the awarding of contracts for goods and services by the Limpopo Department of
Roads and Transport®*® and on procurement of communication services by the Western

Cape Department of the Premier,?*!

the PP grappled with the question whether particular
instructions issued by NT could be considered legally binding. In the latter report the PP
noted legal opinion obtained from senior counsel, which expressed the view that NT
instructions in the form of practice notes, even though issued in terms of section 76 of the
Public Finance Management Act 1 of 1999 ("PFMA"), was not binding on provincial

governments.m

The PP disagreed with this view, correctly holding that instructions issued
expressly in terms of the power granted to NT in section 76 of the PFMA are binding on
provincial governments. In the same report the PP noted another legal opinion from senior
counsel holding the view that NT's Supply Chain Management Guide for Accounting Officers
of 2004 was not legally binding and non-compliance with the prescripts found in that

document thus did not amount to unlawful conduct.’*

297 pp Report on an Investigation into Complaints Relating to the Improper Awarding of Tenders by

Municipalities in the Limpopo and North West Provinces (2010) ("PP Limpopo and North West Municipalities
Report").

2% pp Limpopo and North West Municipalities Report 80-81.

PP Limpopo and North West Municipalities Report 69.

PP Report No 10 of 2012/13 (2012) 127-128.

PP Report 1 of 2012/13 (2012).

PP Report 1 of 2012/13 89.

PP Report 1 of 2012/13 91.
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These findings are noteworthy in that they highlight the risk of reliance on secondary
legislative instruments, that is to say instruments other than legislation and regulations, in

regulating procurement conduct.
4.4 Management Performance Assessment Tool

The results reported in the two rounds of Management Performance Assessment Tool
("MPAT") assessments administered by the Department of Performance Monitoring and
Evaluation ("DPME") in 2012 and 2013 respectively contain useful information on public

procurement regulation compliance.214

The first round of MPAT assessments involved 30 national departments and 73 provincial
departments and reported only on the self-assessment conducted by these departments in
respect of a range of management standards on four key performance areas. The key

performance area of financial management focused only on supply chain management.

The 2012 report found that "the level of compliance with supply chain management
requirements is not positive and this applies to all areas of supply chain management".*"
48% of departments assessed themselves as less than fully compliant with SCM practices.216
For acquisition management in particular, which captures compliance with public

procurement rules, only 46% of departments rated themselves as compliant.

All national and provincial departments participated in the 2012/2013 MPAT assessments.
Unlike the first round, the 2013 report of this second round of assessments reported on the

externally moderated results of departments' self-assessments.

The 2013 report shows that 48% of departments complied with regulatory requirements in

respect of demand management; 55% in respect of acquisition management; 56% in respect

217

of logistics management and 58% in respect of disposal management.””" The report notes

1% DPME MPAT Report on results of assessment process for 2011/2012 (2012) ("DPME MPAT 2012 Report");

DPME MPAT Report on results of assessment process for 2012/2013 (2013) ("DPME MPAT 2013 Report").
*> DPME MPAT 2012 Report 24.

DPME MPAT 2012 Report 18.

DPME MPAT 2013 Report 39-41.

216
217
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that overall performance on the financial management key performance area remains

"unsatisfactory".?'®

These results thus support the AG's findings on large-scale non-compliance with public

procurement prescripts.

4.5 Conclusion

The findings of the various oversight bodies set out in this report clearly indicate that levels
of compliance with public procurement regulations are fairly low. However, for the most
part the reports do not indicate with any precision the reasons for such non-compliance. In
particular, there is very little evidence suggesting that the reasons for widespread non-
compliance can be attributed to the actual public procurement rules as opposed to failures

to properly implement the rules.

A number of particular regulatory concerns do emerge from the findings. The first is the lack
of proper records. The serious concerns raised in this regard may point to a substantive
regulatory problem rather than merely a failure of implementation. The evidence suggests
that stricter rules on record-keeping within public procurement regulation may be

necessary.

A second issue relates to the awarding of contracts to state employees or their close family
members. While there are currently a number of regulatory initiatives aimed at addressing
this issue, the correlation between findings in this regard at national/provincial and local
government levels in light of the differences in the relevant rules between these levels is

noteworthy.

Thirdly, in a number of areas the evidence suggests that the existing rules are either not
clear enough or require strengthening. These include rules pertaining to consultancy

services procurement, transversal term contracts and contract extensions and variations.

Finally, the reports scrutinised indicate that many public entities lack capacity to

meaningfully integrate public procurement regulation into their procurement functions.

218 DPME MPAT 2013 Report 45.
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That is to say, there is a lack of capacity to bring the regulatory prescripts to bear on
procurement activities. These findings hold important implications for the role of a central
body to provide guidance to procurement units, but also potentially for the type of

regulatory system that is feasible within such a context.
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5 PUBLIC PROCUREMENT AND SERVICE DELIVERY CHALLENGES

5.1 Introduction

This part assesses perceived challenges in service delivery that can be linked to public
procurement and in particular the regulatory regime applicable to public procurement. A
key question is whether there is any evidence to suggest that the existing public

procurement regulatory regime can be said to support or hamper service delivery.

No new empirical work was undertaken in compiling this part. The discussion relies
exclusively on existing data on service delivery challenges and public procurement practices.
While there is no shortage of materials on service delivery in South Africa, including the
challenges experienced in this regard, there is very little evidence that directly and positively
links these challenges with public procurement in general and even less in relation to public

procurement regulation in particular.

This part starts by introducing the link between service delivery and public procurement
regulation in general terms. Consequently a number of case studies are presented in which
linkages between particular public procurement rules and specific areas of service delivery
have emerged. Based on these case studies a number of distinct areas of public

procurement rules are considered against their perceived role in service delivery challenges.
5.2 Linking public procurement regulation and service delivery

As set out in the legislative framework presented in chapter 3 above, there is a necessary
connection between public procurement regulation and government's general service
delivery obligations under the Constitution. Since the rendering of public services relies
heavily on public procurement, the constitutional provisions dealing with service delivery
are of relevance in the public procurement context. In one sense these provisions calling on
the state to take measures to render services?'® give an added urgency to effective public

procurement. The Constitutional Court expressed this general link when it stated in Allpay

219 E.g. in sections 26, 27 and 29 of the Constitution.
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Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South

African Social Security Agency and Others:**°

"It is because procurement so palpably implicates socio-economic rights that the
public has an interest in its being conducted in a fair, equitable, transparent,

competitive and cost-effective manner."

It thus seems axiomatic that efforts at enhancing the quality of public procurement
practices, including those efforts focusing on the public procurement regulatory regime, can

be viewed as aligned to an agenda of enhanced service delivery and vice versa.

In a general sense this seems to be an irrefutable point. It seems clear that public
procurement rules which minimise waste, both in time and money, facilitate better service
delivery. It is also arguable that enhancing competition in public procurement will result in
cheaper service delivery since better prices will be achieved. If, on the other hand, public
procurement rules fail to generate cost-effective procurement, it likewise follows that
service delivery will suffer. The fairly widespread non-compliance with public procurement
regulation that emerged from the reports of the oversight bodies set out in chapter 4 above
thus suggest that service delivery challenges experienced in South Africa may, amongst

other reasons, also be attributed to procurement failures.

These generalised linkages between public procurement regulation and service delivery are
supported by experience elsewhere. For example, in Ghana the World Bank's 2003 Country

Procurement Assessment Report noted:

"Ghana’s Poverty Reduction Strategy (GPRP) recognizes the inadequacy of
procurement procedures. Estimates of potential savings from improved
procurement vary and have not yet been analyzed precisely in quantitative terms,
but many among those who are directly involved, including the outcomes of the
'Value for Money Assessment Project’, believe that at least 25 % in cost savings could
be achieved by better procurement management. If based on the estimated

government financed procurement for 2003 alone, this could imply annual savings of

22012013] ZACC 42 (29 November 2013) para 4.
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some 1.5 trillion Cedis (or close to US$150 million). Such savings from improved
procurement practices could help Ghana reduce current fiscal imbalances and

increase expenditures required to accelerate poverty reduction."***

Apart from these highly generalised linkages between public procurement regulation and
service delivery there are a limited number of regulatory provisions expressly linking public
procurement and service delivery. The prime example is found in provisions dealing with
service delivery contracting at local government level. The Systems Act provides in its
chapter 8 for service delivery by means of "external mechanisms", which may include

service delivery agreements with private entities.?*?

The Systems Act continues to prescribe
a number of rules for such service delivery agreements, including the requirement that such

agreements be concluded following a competitive bidding process.?*?
5.3 Case studies

In the absence of any comprehensive empirical studies on the linkages between public
procurement regulation and service delivery challenges, such linkages are best assessed in
terms of a number of case studies emerging from jurisprudence and regulatory processes

which involved both areas.

In the following paragraphs a number such case studies are presented, organised around
broad service delivery areas. The aim of the analysis, apart from illustrating the linkages
between public procurement rules and service delivery challenges, is to identify those public

procurement rules that are implicated in service delivery challenges.

2! World Bank Ghana Country Procurement Assessment Report Volume 1 (2003) 4 (emphasis in original).

22 Systems Act section 76(b).

223 Systems Act section 83.

63



PUBLIC PROCUREMENT AND SERVICE DELIVERY CHALLENGES

5.3.1 Social grants

There have been a number of cases dealing with procurement challenges in the context of

224

social grants.””” In most of these cases the challenge related to the award of tenders for the

rendering of grant payment services.

The most notable case in this context is Allpay Consolidated Investment Holdings' challenge
to the awarding of a payment services contract in relation to all nine provinces to Cash
Paymaster Services by the South African Social Security Agency ("SASSA"), which was heard

%5 What is particularly

and decided by the Constitutional Court towards the end of 2013.
noteworthy of the various judgments in this matter is the courts' sensitivity to the potential
service delivery impact of any decision setting the award of the tender aside. The Supreme

Court of Appeal thus declared:

"We need no evidence to know the immense disruption that would be caused, with
dire consequences to millions of the elderly, children and the poor, if this contract

were to be summarily set aside."?%

While the Constitutional Court reached a different conclusion on the merits of the challenge
than the Supreme Court of Appeal, the higher court shared the appeal court's concerns
regarding the potential impact of setting the award of the tender aside. The Constitutional
Court accordingly declined to rule on an appropriate remedy holding such ruling over until

further submissions have been made by the parties, without a doubt to include submissions

224 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African

Social Security Agency and Others [2013] ZACC 42 (29 November 2013); AllPay Consolidated Investment
Holdings & others v The Chief Executive Officer of the South African Social Security Agency & others [2013]
ZASCA 29 (27 March 2013); Chief Executive Officer, SA Social Security Agency NO & others v Cash Paymaster
Services (Pty) Ltd 2012 (1) SA 216 (SCA); Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) SA
121 (CC); Cash Paymaster Services (Pty) Ltd v Eastern Cape Province and Others 1999 (1) SA 324 (CkH).

22 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African
Social Security Agency and Others [2013] ZACC 42 (29 November 2013).

226

AllPay Consolidated Investment Holdings & others v The Chief Executive Officer of the South African Social
Security Agency & others [2013] ZASCA 29 (27 March 2013) para 99.
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on the impact of any order interfering with the current contract.??” Also significant in this
regard is the fact that when the Constitutional Court rendered its judgment on the merits of
the challenge in November 2013, finding the award of the tender constitutionally invalid,
the contract had been in place for 20 months and the Court noted that "SASSA and Cash

Paymaster assert that it is running smoothly and efficiently".??®

Another case of interest in the social grants context is that of The Chief Executive Officer of

d.%??° In this

the South African Social Security Agency N.O. v Cash Paymaster Services (Pty) Lt
matter SASSA published a request for proposals for the provision of grant payment services
in one or more of the provinces. Cash Paymaster Services, a supplier that had provided such
services in various provinces to SASSA and its provincial predecessors on public tender in the
past, again submitted a tender in respect of all nine provinces. However, SASSA eventually
cancelled the call for tenders, citing irregularities in the process as reason. In the meanwhile
SASSA entered into an agreement with the South African Post Office Ltd ("the Post Office")
in terms of which the Post Office would inter alia render grant payment services to SASSA.
This agreement was entered into without any tender process being followed, i.e. following
direct and private negotiations between SASSA and the Post Office. Cash Paymaster Services
subsequently challenged SASSA’s decision to enter into this agreement with the Post Office
on the basis that it did not comply with section 217 of the Constitution, in particular by
failing to follow a competitive process in awarding the contract. SASSA and the Post Office
argued that section 217 did not apply to the present case, because they are both organs of
state. In support of this argument they pointed to provisions in the Constitution calling on
"all spheres of government and all organs of state within each sphere [to] ... co-operate with
one another in mutual trust and good faith by ... assisting and supporting one another and

n230

... co-ordinating their actions ... with one another and that "public administration must

be governed by the democratic values and principles enshrined in the Constitution including

227 Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African

Social Security Agency and Others [2013] ZACC 42 (29 November 2013) para 96. At the time of writing the
Court is in the process of considering these further submissions and the further judgment on a remedy is

awaited.

2% para 96.

2292012 (1) SA 216 (SCA).

2% section 41(1)(h).
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... efficient, economic and effective use of resources".”*' They further argued that despite

the fact that SASSA and the Post Office are separate juristic persons, no organ of state is
separate from the state and that all organs of state act as a unit. The argument thus
followed that when different organs of state contract with one another, it is only the state
dealing with itself. The gist of the argument was that in effect the state was supplying itself
in the present instance, i.e. it was fulfilling its needs internally, in line with the quoted
constitutional provisions and that section 217 as a result did not apply. The High Court
rejected these arguments and held that SASSA was bound by section 217 of the Constitution
when it concluded the agreement with the Post Office. Since that agreement was concluded
behind closed doors without any competitive process or considering any alternative
proposals by other suppliers, it fell afoul of both the peremptory transparency and
competitive requirements of section 217. As a result the High Court set aside SASSA’s
decision to enter into an agreement with the Post Office. On appeal the SCA held that the
guestion of whether inter-organ of state contracting is subject to section 217 of the
Constitution is "beside the point".*? The real question, according to the court, was whether
SASSA was entitled to deviate from open tendering procedures in the instant case based on
the relevant provisions of the Treasury Regulations233 under the PFMA. In the court’s words:
"The first inquiry ought to be to determine the meaning of the consequent legislation."***
On this approach the court held that it simply had to determine whether SASSA met the

235

requirements for deviation set in regulation 16A6.4,” which the court eventually found

SASSA did. The court accordingly rejected Cash Paymaster Services' challenge.

This case is significant for its focus on the interaction between rules governing inter-
governmental relations, premised on the principles set out in chapter 3 of the Constitution,

and public procurement rules in the context of service delivery. As the case illustrates, there

! Section 195(1).

22 para 16.

233 Notice R225 of 2005 in GG 27388 of 15 March 2005.

>* para 16.

> This regulations reads: ‘If in a specific case it is impractical to invite competitive bids, the accounting officer
or accounting authority may procure the required goods or services by other means, provided that the reasons
for deviating from inviting competitive bids must be recorded and approved by the accounting officer or

accounting authority’.
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is much scope for cooperation between organs of state in effecting service delivery.
However, as the case further illustrates, it may be that some such instances arguably
amount to procurement in which case public procurement rules apply, most notably rules
governing competition between suppliers (whether private or public). While the SCA's ruling
in this case is disappointing in not providing greater clarity on the application of public
procurement rules to transactions between organs of state, the approach adopted by the
court, deciding the matter on the basis of a justified deviation from open tendering in terms
of procurement rules, suggest that public procurement rules apply to instances such as the

present.
5.3.2 Education

A second service delivery context in which public procurement challenges have surfaced is

that of education.

The most high profile instance of such challenges is certainly the problems with provision of
school books in the Limpopo province in 2012, which inter alia resulted in the court
application by the NGO, Section27, and others against the Minister of Basic Education to
force the latter to provide textbooks to schools.?®® This case illustrates the linkages between
a failure to realise the right to education and what was described in court papers as "an
unscrupulous tender award" resulting in textbooks not being delivered to schools by the

middle of the school year.

Two subsequent investigations into this matter made a number of findings and
recommendations on public procurement as it relates to education. In her report on the
verification of text book deliveries in Limpopo, Metcalfe found that one of the reasons for
the non-delivery of textbooks was due to a legal dispute with a contracted service
provider.”®’ She also made a number of recommendations in respect of public procurement

in the present context, including:

3¢ Section 27 and Others v Minister of Education and Another 2013 (2) SA 40 (GNP).

27 M. Metcalfe Report: Verification of Text Books Deliveries in Limpopo (2012) 14.
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"o All officials, including service providers, should undergo extensive training to
understand the procurement process and the importance of their roles in preserving

the integrity of the distribution value chain.

e The entire procurement of LTSM [Learner, Teacher Support Material] including
requisitioning, ordering and delivery in accordance with national mandates, need to
be documented and approved by the Department for effective monitoring and

evaluation of LSM distribution.

e Terms of engagement and signed contracts should be available to the project

managers to tract, monitor and evaluate the performance of service providers.

e Any changes to the procurement process should be timeously and effectively

communicated to schools to ensure appropriate mediation of unexpected

outcomes."?*®

The Report of the Presidential Task Team appointed to investigate this instance also

contains various findings and recommendations on procurement.239 These included the

following:

"The Limpopo Department of Education (LDoE) abolished its book unit and did not
put in place a risk management plan, to mitigate any challenges that could arise from

the decision to outsource the procurement and distribution of LTSM.

The LDoE did not place the LTSM orders timeously and did not manage the contract

with the service provider, EduSolutions efficiently.

The department negligently handed over the responsibility to manage and maintain

the database for the procurement of materials to the service provider.

The LDoE prioritised the procurement of stationery instead of textbooks.

238

239

M. Metcalfe Report: Verification of Text Books Deliveries in Limpopo (2012) 41-42.

Report of the Presidential Task Team established to investigate the non-delivery and/or delays in the

delivery of Learner, Teacher Support Material (LTSM) in Limpopo schools (2012).
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e The financial and legal dispute with the service provider by the two departments

resulted in inaction.

e Despite adequate funding being available, other factors impacted on the timely
procurement of LTSM, which include amongst others: ...

ii. A general tendency to disregard and transgress legislation.

iii. A weakness of the Provincial Treasury in responding to financial
management issues such as cash-flow requirements, supply chain
management and financial oversight.

v. Management incompetence, lack of skills and lack of capacity both in the
Provincial Treasury and LDoE.

vi. General lack of monitoring and evaluation of compliance in the Provincial
Treasury regarding prudent cash management and monitoring of supply
chain practices of departments.

vii. A lack of data, threat of legal action from the service provider and unclear
mandates of who should do the procurement.

e The DBE left things too late while addressing issues that would not facilitate the
speedy placing of orders and misrepresented facts on a non-existent court order
barring them from ordering books from alternative suppliers."

The Task Team thus recommended inter alia that

"The Department of Basic Education must develop a policy for the standardisation of
the procurement and distribution of Learner Teacher Support Material. The
proposed policy must include mechanisms to strengthen contract and risk
management, as well as an operation plan for the procurement and delivery of
LTSM."

The concerns regarding procurement and education emanating from the Limpopo case are
echoed in a number of other instances. In her report on similar school material shortages in
the Eastern Cape, the Public Protector quotes a provincial circular declaring that "the
process for procurement of textbooks have always been beset with challenges which has

infringed on the learners' constitutional right to basic education".?*® A study conducted by

2% pyblic Protector Report No 19 of 2013/14 (2013) 26.
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Transparency International also found that textbook procurement at public schools poses
real risks, linking procurement failures in this regard to a failure in educational services.**!
There are also a number of further noteworthy judgments dealing with procurement

disputes in the context of education.

In MEC for Education, Northern Cape Province v Bateleur Books (Pty) Ltd,** for example, the
SCA invalidated a decision by the MEC to change the process of procuring text books from a
decentralised one to a centralised approach, because of a failure on the part of the MEC to

properly engage with affected suppliers when taking the decision.

In this case the department of education in the Northern Cape followed a decentralised
procurement approach for the acquisition of books in terms of which public schools ordered
the materials they needed from bookshops using departmentally sanctioned catalogues
produced by private publishers. In 2006, however, the department decided to centralise the
procurement of materials. For 2007 the department itself would order materials directly
from publishers. The main aim of this change was to save costs by buying in bulk and
negotiating discounts. As a group the publishers stood to lose from this change, since fewer
publishers would do business with the department, at lower prices. The publishers
accordingly approached the court to review the department’s decision to alter the
procurement process. A majority of judges in the SCA held that the publishers had a
legitimate expectation that the decentralised procurement approach would continue. As a
result, the department was under a duty in terms of section 3 of PAJA to follow a fair
procedure in altering its approach, which at least required it to inform the publishers in
good time of the intended change of approach. Since the department did not inform the
publishers of the change at all, the decision to alter the procurement approach had to be set
aside on procedural fairness grounds. The court emphasised that while the department’s
objectives to achieve efficiency and cost-savings in their procurement were laudable, it
could not do so in a procedurally unfair manner. The court expressly pointed out that its

finding did not mean that the department cannot change their procurement approach to a

L A Leach School book procurement in SA needs stronger controls. (2011) http://apperi.

org/2011/08/04/school-book-procurement-in-sa-needs-stronger-controls/ (downloaded 30/01/2014).

222009 (4) SA 639 (SCA).
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centralised one, but only that the department must follow a fair procedure when it changes

its approach.

A final example of public procurement regulatory failure and education is the matter in
Freedom Stationery (Pty) v MEC for Education, Eastern Cape.’®? In this matter the
Department of Education in the Eastern Cape called for tenders in 2010 to provide
scholastic stationery to (mostly no-fee) schools in that province for the 2011 school year.
Freedom Stationary tendered for the contract, but eventually learned that the tender was
cancelled on the basis that no acceptable tenders were received. They further learned that
their tenders were rejected because their tax affairs were not in order. The Department in
the meanwhile concluded a contract without going through a public tender process on the
basis of the urgent need for the materials in light of the fact that the school year had already
started by this stage. Freedom Stationary consequently launched urgent review proceedings
calling for the decision to cancel the original tender process as well as the subsequent
agreements to be set aside. They also applied for urgent interim relief prohibiting the
Department from entering into and/or performing under the subsequent directly concluded

agreements.

The judgment on the application for interim relief is noteworthy for present purposes in the
way that it dealt with the balancing of interests and in particular the arguments presented
about the impact of the public procurement dispute on service delivery making this matter
directly comparable with the 2012 Limpopo case. The court noted this aspect of the case as

follows:

"[8] The Centre [for Child Law] submitted that, should the third and fourth
respondents [the contracted suppliers] be interdicted from supplying the schools
with these materials, the learners will be without stationary for a further three

r u

weeks on the applicants’ “optimistic view of the time that the review process would
take”, thus severely prejudicing their right to education which is enshrined in Section

29 of the Constitution.

4 12011] ZAECELLC 1, 16 March 2011.
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[9] In this urgent application, the right to education had to be weighed up against
the right to fair administrative action, also protected in the Constitution, as well and
the provisions of sections 217 (1) of the Constitution which protect those who
contract with the Government if the process is not “fair equitable, transparent

”n

competitive and costs effective”.

Despite the arguments presented indicating the adverse impact of interim relief in this
procurement dispute on service delivery in respect of education, the court nevertheless
granted the interim relief, thereby barring the Department from proceeding with the
acquisition of materials from the contracted suppliers. This is a surprising judgment and one
that has been severely criticised for failing to achieve an appropriate balance between the
interests pursued in the procurement dispute on the one hand and the public interest in

244

service delivery on the other.”™ It is accordingly worthwhile to quote extensively from the

judgement on this aspect of the case:

"[33] The protection of access to education is of prime importance with regard to the
public interest, and based thereon the Centre [for Child Law] urged me to dismiss
the applicant’s urgent application for an interdict pending the review, or make an
order compelling the first and second respondents to appoint either of the
competing bidders to deliver stationary to the schools in terms of the contract. To
follow those suggestions would unduly benefit some parties at the expense of
others. To compel performance by the first and second respondent to appoint either
of the competing bidders or a third party to perform in terms of the tender, offends
one of the most logical and basic principles in our law, namely that courts should not

write contracts for the parties before it. Another solution had to be found.

[34] Trampling on the rights of the applicants is not the only course open to assist
with the scholastic needs of the learners. The absence of stationary, transport, and
in some cases food, at so many of the schools, is directly attributable to the actions

(or inaction) of the Department. It was with a note of irony that | listened to the

% See G. Quinot "Public Procurement” (2011) 1 Juta's Quarterly Review of South African Law para 2.6; M.

Couzens "Procurement adjudication and the rights of children: Freedom Stationery (Pty) Ltd v MEC for
Education, Eastern Cape 2011 JOL 26927 (E)" 2012 (15)1 Potchefstroom Electronic Law Journal 391.
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proposition that the applicants’ review and the urgent interdict which it seeks, was
the sole cause of the learners’ constitutional rights being infringed. The problems

that have beset the Department, is of its own making.

[35] Some interim plans, one must assume, would have been made with regard to
the food programmes that were cancelled since there have been no court
applications that | was aware of, emanating from those dire problems. Similarly,
some interim plans could be made with regard to the provision of stationary, at least
in some schools. Hopefully charities could be approached for interim assistance in
providing stationary. The possibility that stationary stocks may have been left in
various departmental depots, should also be explored. The first and second
respondent are in the best position to provide information in this regard and to

assist with the dissemination of any of the stock left.

[36] To protect the rights of all those involved, was not entirely possible. By granting
the urgent interdict sought, the applicants’ rights would not be ignored, but the
learners would have to wait a while longer for stationary. By burdening the court roll
with an expedited date for set down of the hearing of the review, the learners would
be spared waiting unduly long for their stationary. The first and second respondents
would also then be given the opportunity to award the contracts in question,

lawfully."
5.3.3 Health

Health service delivery has also seen its share of procurement challenges, but also some

reforms in recent years.

The most noteworthy case in the context of health-related procurement is that in
Millennium Waste Management (Pty) Ltd v Chairperson, Tender Board: Limpopo Province.**
This matter dealt with the procurement of services to remove medical waste from public
facilities in the Limpopo Province. Following the award of the tender to a consortium, one of

the unsuccessful bidders, Millennium Waste Management, challenged the award on the

%2008 (2) SA 481 (SCA).
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basis that its tender was unlawfully disqualified at an early stage of adjudication. The court

agreed and held that the tender award was accordingly reviewable. However, if the court

simply invalidated the tender award and referred the matter back to the contracting

authority, the danger may arise that the crucial service delivery of medical waste removal

will be interrupted. Fortunately, the court was plainly sensitive to these difficulties. It noted

in this regard:

"The difficulty that is presented by invalid administrative acts ... is that they often
have been acted upon by the time they are brought under review. That difficulty is
particularly acute when a decision is taken to accept a tender. A decision to accept a
tender is almost always acted upon immediately by the conclusion of a contract with
the tenderer, and that is often immediately followed by further contracts concluded
by the tenderer in executing the contract. To set aside the decision to accept the
tender, with the effect that the contract is rendered void from the outset, can have
catastrophic consequences for an innocent tenderer, and adverse consequences for
the public at large in whose interests the administrative body or official purported to
act. Those interests must be carefully weighed against those of the disappointed

tenderer if an order is to be made that is just and equitable."246

The court continued to focus particularly on the public interest that may be affected by

strict enforcement of procurement rules in this instance:

"From the point of view of the public serious questions arise if the contract is now
terminated. The service is for the removal and safe disposal of medical waste from
all public hospitals in Limpopo province (it seems there are 44). The removal and
disposal of medical waste must be carried out without interruption and the province
does not have the capacity to step in itself if the contract is terminated. No doubt
some or other interim measures are capable of being taken but how and at what

cost is uncertain."?¥’

246

247

Para 23.
Para 28.
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The court consequently fashioned an innovative remedy to alleviate any potential adverse
effect on service delivery following enforcement of procurement rules in this case. It
ordered the contracting authority to re-evaluate the bids received, but this time including
the wrongly excluded bid of Millennium Waste Management, within set timeframes. While
this process ensued the existing contract was to continue. Once the contracting authority
had concluded its re-evaluation the existing contract would only be terminated if it was
found that Millennium Waste Management should have been awarded the tender. If,
however, the re-evaluation revealed that the current service provider would still have won

the tender, it would simply continue to render the service with no further interference.

Apart from public procurement disputes, the National Department of Health ("NDoH") has
also in recent years grappled with the interaction between public procurement regulation
and health services and in particular medicines procurement for use in public health
facilities. The NDoH appointed a task team in 2009 to investigate possible reforms in the
approach to public procurement of medicines to strengthen health service delivery. The task
team recommended greater centralisation and consolidation of medicines procurement
within the NDoH and eventually the establishment of a Central Procurement Agency for
medicines procurement operating independently from the NDoH under the oversight of the

248
h.

Minister of Healt Consequently the Directorate Affordable Medicines ("DAM") within

the NDoH took over the function of procurement of core medicines (anti-tuberculosis, anti-

infective and family planning medicines) from NT in 2011.**°

In the relatively short period
that DAM has managed these procurements there seems to be evidence emerging that
greater efficiency in medicines procurement is achieved through this approach.?® This
includes cost savings and shorter procurement turn-around times as well as the capacity to

monitor and manage risks more closely.

*%® B. Pharasi & J. Miot "Medicines Selection and Procurement in South Africa" 2012/13 South African Health

Review 177 181.

** Pharasi & Miot 2012/13 South African Health Review 181.

% pharasi & Miot 2012/13 South African Health Review 182.
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5.3.4 Infrastructure development

The final area where public procurement regulatory concerns seem to frequently impact on
service delivery is in respect of infrastructure projects. In recent years there have been quite

a number of court cases dealing with procurement disputes in this area.”*

In these types of cases the quality of the services procured, or functionality as it is generally
referred to, seems to be one of the major causes of dispute. There is thus a number of
construction procurement instances where the relevant CIDB grading required for suppliers

22 The manner in which quality is to be

to meet the functionality criteria were at issue.
assessed has also been challenged. A good example is the case of Simunye Developers CC v
Lovedale Public FET College and Another.”>> In this matter the functionality assessment
included points for performance on previous projects. While Simunye Developers submitted
the bid with the lowest price and was recommended by the quantity surveyors appointed to
advise the contracting authority on the procurement, the bid evaluation committee decided
to mandate two of its members to visit previous projects completed by the shortlisted
bidders to assess first-hand the quality of previous work. During these visits negative
comments were made on the work of Simunye and on that basis the committee decided not
to award the contract to it. Consequently Simunye challenged the award to its competitor
inter alia on the basis that the committee acted unfairly towards it by not allowing it the
opportunity to respond to adverse comments on its previous work and that the evaluation
process adopted by the committee, specifically relating to the site visits, was irregular. The

court rejected these arguments and held that the committee was entitled to gather

>l see e.g. Lohan Civil-Tebogo Joint Venture v Mangaung Plaaslike Munisipaliteit [2009] ZAFSHC 21, 27

February 2009; Moseme Road Construction CC v King Civil Engineering CC 2010 (4) SA 359 (SCA); Haw and
Inglis Civil Engineering (Pty) Ltd v MEC of Police Roads and Transport: Free State Provincial Government and
Others [2010] ZAFSHC 51 (28 May 2010); MACP Construction (Pty) Ltd v Greater Tzaneen Municipality and
Another [2012] ZAGPPHC 55 (12 April 2012); Piet Bok Construction CC v Minister of Public Works and Others
[2012] ZAGPPHC 168 (15 August 2012); WJ Building & Civil Engineering Contractors CC v Umhlathuze
Municipality and Another 2013 (5) SA 461 (KZD).

>2 Haw and Inglis Civil Engineering (Pty) Ltd v MEC of Police Roads and Transport: Free State Provincial
Government and Others [2010] ZAFSHC 51 (28 May 2010); Moseme Road Construction CC v King Civil
Engineering CC 2010 (4) SA 359 (SCA).

23 12010] ZAECGHC 121 (9 December 2010).
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evidence on the quality of previous projects and take such evidence into consideration

when deciding on the award.

As with education noted above, a primary consideration in public procurement disputes in
the context of infrastructure projects is the delay that may be caused by legal challenges to
the award of tenders. In WJ Building & Civil Engineering Contractors CC v Umhlathuze
Municipality and Another,”* for example, the court had to consider the implications for a
sewer project of the application for interim relief pending the review of a tender award,
which would have the effect of significantly delaying progress on the project. The court

noted the following relevant factors in this regard:

"(a) the fact that there was no sewer system in the area, the construction of which

was the object the tender, and which was of growing concern to the community;

(b) in the Mzingazi Village people were sub-dividing their plots and selling them
without title deeds to third parties causing pressure on the system of pit toilets used
by the local community. There was the concomitant danger that Mzingazi Lake
alongside which the village exists, could become contaminated by human waste. This
is particularly concerning because the lake provides the drinking water to Richards

Bay and surrounding areas."*®

Nevertheless, the court granted the interim relief, but imposed strict timeframes within

which the contemplated review had to be dealt with.

The concern regarding delays to infrastructure projects occasioned by public procurement
disputes has also been noted from other quarters. In their study of infrastructure

procurement at local government level, Wall, Watermeyer and Pirie thus note that

"it would seem that the SCM process, if allowed to be, is often the primary cause of

extended delays in the appointment of contractors, leading to delays in the delivery

42013 (5) SA 461 (KZD).

> para 21.
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of services. The SCM 'tail' would appear on those occasions to be 'wagging the dog',

namely service delivery."**°

However, the authors also found significant variation in the turn-around times for
infrastructure procurement across the municipalities studied ranging from 6 to 7 weeks on
the short end to 6 to 7 months on the long end between bid specification committee

257
d.

decisions and tender awar This is despite the respective municipalities using the same

public procurement rules to conduct the procurement.
5.4 Analysis

Considering the case studies on the interaction between public procurement regulation and
service delivery challenges there are a number of rules of public procurement law that seem

to emerge as causing difficulty or at least can be identified as aggravating such challenges.
5.4.1 Time delays

A concern that seems to emerge from most (if not all) service delivery contexts where public
procurement challenges have been identified is that of delays in service delivery that can be
attributed to public procurement. This concern can be viewed as a result of two distinct

issues in public procurement.

Firstly, service delivery can be delayed because the procurement process itself takes a long
time to complete. This is the concern raised by Wall, Watermeyer and Pirie in their study of
local government construction procurement.258 It is evident that this concern can be linked
to the public procurement regulatory regime. The more burdensome the regulatory regime
applicable to public procurement is, the longer it will take to complete an individual
procurement. It is self-evident that a process which requires up to four different distinct
decision-making entities (bid specification committee, bid evaluation committee, bid

adjudication committee, accounting authority) and which may additionally include

26 k. Wall, R. Watermeyer & G. Pirie "Supply chain management and service delivery - 'wagging the dog':

service delivery" (2013) 38:9 IMIESA 44-51.

»7 Wall, Watermeyer & Pirie (2013) IMIESA 46.

% Wall, Watermeyer & Pirie (2013) IMIESA 44-46.
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involvement by specialist (private-sector) advisors (as is common in many infrastructure
procurements where strong reliance is placed on quantity surveyors and consulting
engineers to assess technical aspects of bids) will take a significant amount of time to run its

course.

The second procurement issue bringing about delays in service delivery is the extensive
possibility of legal challenges to award decisions and the potential of tender awards being
reversed months and even years after the fact. In light of the relative ease with which
disappointed bidders can judicially challenge award decisions and the reality that "[t]here
will be few cases of any moment in which flaws in the process of public procurement cannot
be found, particularly where it is scrutinised intensely with the objective of doing so" as
noted by the SCA in AllPay Consolidated Investment Holdings & others v The Chief Executive
Officer of the South African Social Security Agency & others®” it is to be expected that public

procurement will be characterised by high levels of litigation and consequent delays.

It is also not only actual procurement litigation that brings about delays, in other words this
second procurement issue generates delays not only in those procurement decisions that
are in fact challenged. The mere possibility of litigation may have a detrimental impact on
the timeframe within which procurements are completed. Delays may result from both
administrator and supplier conduct in procurement in response to the possibility of
litigation. The Constitutional Court recognised both these dangers in its judgment in

% in the context of deciding

Steenkamp NO v Provincial Tender Board, Eastern Cape®®
whether to visit an honest, but negligent administrative mistake in awarding a public tender
with a damages claim. In relation to the effect of allowing such a claim on administrator

conduct the Court noted:

"A potential delictual [damages] claim by every successful tenderer whose award is
upset by a court order would cast a long shadow over the decisions of tender boards.
Tender boards would have to face review proceedings brought by aggrieved
unsuccessful tenders. And should the tender be set aside it would then have to

contend with the prospect of another bout of claims for damages by the initially

2% 12013] ZASCA 29 (27 March 2013) para 21.

2%9 2007 (3) SA 121 (CC).
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successful tenderer. In my view this spiral of litigation is likely to delay, if not to
weaken the effectiveness of or grind to a stop the tender process. That would be to

the considerable detriment of the public at large."***

As for supplier conduct in the face of potential litigation, the Court inadvertently introduced

262 The Court held that the

delays into the procurement process in this same judgment.
initially successful bidder in this matter was partly itself to blame for its financial woes when
the tender was (more than a year after award) set aside in a judicial challenge by a
disappointed bidder, because a "prudent and diligent successful tenderer ... may not leap
without looking",*®® suggesting that such a tenderer should delay performance to ensure
that the tender awarded to it is not subsequently set aside in a judicial review. In a

somewhat surprising statement the Court declared in the present context that

"Balraz [the successful bidder] wasted no moment to accept the tender award. But
once the order to supply goods and services was made by the Department, Balraz
should have curbed its commercial enthusiasm as it was well within its right to
require that its initial expenses not lead to its financial ruin should the award be
nullified. Balraz unnecessarily chose the more hazardous course which is to incur
mainly salary expenses of its directors without fashioning an appropriate safeguard.

Its loss could have been easily curbed by prudent conduct and precaution."?®*

In their minority, dissenting judgment in this matter, Justices Langa and O'Regan noted the
potentially adverse effect on service delivery of supporting this type of delay in performance

by the successful tenderer:

“In our view, it would be highly undesirable to suggest that a successful tender
applicant should hesitate before performing in terms of the contract, in case a

challenge to the tender award is successfully brought. Such a principle, in our view,

%1 para 55.

262 On this aspect of the case see G. Quinot "Worse than Losing a Government Tender: Winning It" (2008) 19

Stellenbosch Law Review 101.

263 para 51.

%% para 52.
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would undermine the constitutional commitments to efficiency and the need for

delivery which are of immense importance to both government and citizens alike.”%®

It is clear that delays in procurement with the consequent adverse impact on service

delivery can be attributed to public procurement rules.
5.4.2 Quality or functionality

The second aspect of public procurement law that may be seen to hamper effective service
delivery relates to the assessment of quality in procurement, or as it is mostly referred to in

this context, functionality.

Zubane refers to three ways in which government failure to render services can be
interpreted, one of which is the "[i]nability to render quality service".”®® As examples the
author refers to "the number of poor quality RDP houses, the number of clinics that are not
properly equipped and the quality of roads that are constructed". It is evident that all these
examples are necessarily linked to the assessment of quality in public procurement
processes underlying the particular instance of service delivery. As the case studies above

illustrate, particularly in relation to infrastructure procurement, the rules governing

assessment of quality can lead to problems.

The concerns regarding the appropriate way to determine quality in tender adjudication is
currently exacerbated by the perceived uncertainty about what procurement rules allow in
this regard. At issue in particular is the approach to tender adjudication and the role of
functionality therein under the PPPFA and its Preferential Procurement Regulations 2011.
The question is whether the new regulation 4 in the Preferential Procurement Regulations,
which prescribes the way in which functionality is to be determined, that is as a qualification
criterion and not an award criterion, is exhaustive of the role of quality in tender
adjudication. Recently, the High Court has again opened the door to the routine reliance on

qguality as an award criterion in the judgment in Rainbow Civils CC v Minister of Transport

265 para 83.

2%6 p_ zZubane Alternative Service Delivery Models for the South African Public Service for the Year 2020. MPhil,

Stellenbosch University (2011).
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and Public Works, Western Cape.267

In this matter the court held that quality must be taken
into account as an objective factor under section 2(1)(f) of the PPPFA in order to determine
whether the tender should be awarded to the highest scoring bidder based on price and

preference points or to another bidder.
5.4.3 Arrangements between organs of state

While the approach to inter-organ of state arrangements to render services at local
government level is clarified in the MFMA, the position at other levels of government are far

from clear.

Section 110(2) of the MFMA states that procurement rules under that Act are not applicable
to the provision of goods or services to a municipality by another organ of state. This
provision supports the view that inter-organ of state arrangements for the delivery of

services at local government level will not be considered procurement.

As the case studies have, however, indicated, it is not clear what the position is at other
levels of government following the judgment in Chief Executive Officer of the South African
Social Security Agency N.O. v Cash Paymaster Services (Pty) Ltd.®® On one reading this
judgment seems to hold that transactions between organs of state will indeed be subject to

procurement rules, i.e. amount to public procurement.

Given the significant scope for intergovernmental cooperation, based on the principles set
out in chapter 3 of the Constitution, in effecting service delivery, the uncertainty regarding

the application of public procurement rules to such arrangements poses real risks.
5.4.4 Judicial remedies

A final area of public procurement law that seems to impact negatively on service delivery

relates to the remedies granted in procurement litigation.

The case studies above indicate that traditional approaches to remedies in public

procurement disputes may be particularly detrimental to service delivery objectives. As the

267 [2013] ZAWCHC 3, 6 February 2013.

2%% 2012 (1) SA 216 (SCA).
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courts have noted, once a tender has been awarded a number of further actions may follow
in short order so that the subsequent setting aside of the tender award and seemingly

automatic invalidation of the contract could cause severe disruptions.

It is mostly the default approach of invalidating the tender award that is to blame for this
state of affairs. Recent authoritative judicial pronouncements on this issue suggest that
setting aside is indeed the default remedy and that a court will only under exceptional
circumstances refuse such relief once it has found the relevant decision to be reviewable.**
In this regard judicial remedies in public procurement law are underdeveloped and

unsophisticated.

While there are promising developments, such as the innovative remedy granted in
Millennium Waste Management (Pty) Ltd v Chairperson, Tender Board: Limpopo Province,*’°
the default approach seems to hold even in the face of evident disruptions to service

delivery.

This is thus another area where public procurement regulatory regime itself seems to

undermine efforts at service delivery.
5.5 Conclusion

There is little evidence of the direct linkages between public procurement regulation and
service delivery failures in South Africa. The widespread non-compliance with public
procurement law reported in chapter 4 of this report will obviously have a detrimental
impact on service delivery. Such non-compliance may lead to false starts and consequent
delays in getting service delivery programmes off the ground; may lead to litigation with
further delays and disruption to concluded contracts; may hamper cost-effectiveness in that
the best price may not be obtained or goods and services of questionable quality be
procured, with self-evident negative implications for the services being delivered through
such procurement. These problems are, however, not necessarily attributable to public

procurement rules themselves, but rather to a failure to comply with rules.

2% Eskom Holdings Ltd and Another v The New Reclamation Group (Pty) Ltd 2009 (4) SA 628 (SCA) para 16.

2792008 (2) SA 481 (SCA).
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However, one can draw some inferences from especially procurement disputes where the
procurement at issue was linked to service delivery about the conceivable contribution of
particular rules of public procurement law to service delivery challenges. In relation to these
rules it is advisable to revisit the actual rules, as opposed to mere compliance, in order to
ensure that the public procurement regulatory regime optimally support a service delivery

agenda.
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6 COMPARATIVE PERSPECTIVES

6.1 Introduction

In this part a limited number of foreign systems are set out from the perspective of
providing useful models for structuring the functions of the OCPO. Given the limited nature
of the Project, only a few foreign systems are considered. Comparative work already done
within the OCPO is used as a point of departure. Consideration is also given to a number of
model laws such as the UNCITRAL (United Nations Commission on International Trade Law)
Model Law on Public Procurement, 2011; the ABA Model Procurement Code for State and

Local Governments and COMESA's various public procurement reform initiatives.

In considering the discussion and analysis in this part, it is important to keep in mind the
risks associated with comparative legal study, noted in chapter 2 above. This chapter
presents data from the comparative investigation under the thematic headings of structure
of central regulatory bodies, functions of central bodies and enforcement of procurement
rules. While the latter topic inevitably overlaps with the former two, the comparative
approaches to enforcement are discussed separately due to distinctions between
procurement regulation generally on the one hand and this particular dimension of
procurement regulation on the other. At the outset it is important to note that this chapter
contains very little normative analysis. The purpose of this phase of the Project was
primarily to identify and set out relevant comparative perspectives. The insights gained from
these perspectives are integrated with findings from other phases of the Project and applied
to the South African context in the final chapter below, where normative arguments are

considered.

6.2 Comparative analysis

The comparative analysis is structured thematically below rather than in a system-by-system
manner in order to facilitate direct comparison. The focus is throughout on regulatory

models pertaining to the role of central/national procurement management.
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6.2.1 Overview

A comprehensive overview of regulatory models in respect of procurement regulation

reveals two main approaches to institutional structure.

The first is the more traditional approach that is also followed in South Africa, which
involves a division or unit within the relevant national government department responsible
for procurement, typically the national treasury or finance department. This unit typically
fulfils a range of functions in respect of procurement encompassing both regulatory and
operational functions. That is to say, the unit typically both procures and regulates
procurement. A variation on this approach is that the regulatory and operational functions

are divided between different units within the same government department.

The second approach is the one that is increasingly adopted in current reforms of
procurement systems. This involves an entity distinct and independent from national
government departments fulfilling an exclusively regulatory function in respect of
procurement. In this approach operational functions regarding procurement, that is actual
procurement, may still occur centrally within a responsible national government
department (typically national treasury) or may be partially or wholly decentralised. The
distinct feature of this approach is the independent regulation of procurement operations
by an autonomous entity. Given that this is the model that is unfamiliar in the South African
context and that is increasingly adopted in procurement reforms, the comparative analysis

below focuses on this second approach.

6.2.2 Structure of central bodies

The comparative overview reveals a number of central procurement entities fulfilling a
regulatory function in respect of procurement at all levels of government with variation in
their institutional structure. These entities are notably found in systems that have seen

significant public procurement reforms in recent years.

6.2.2.1 African systems

On the African continent central oversight bodies are common, which can be attributed

inter alia to public procurement reforms initiated and/or supported by the World Bank,

86



COMPARATIVE PERSPECTIVES

typically by means of a CPAR. One of the primary objectives of the CPAR tool is to assess the
institutional framework for public procurement in a system and to propose reforms to that

framework.?”*

The COMESA Public Procurement Reform Project also reported that ongoing
public procurement reforms increasingly included a move away from a central, operational

state tender board to central policy and monitoring bodies.?’

Central oversight bodies can for example be found in Botswana, Ethiopia, Ghana, Kenya,
Nigeria, Rwanda, Tanzania and Uganda. The common structure of these bodies involves a
public procurement authority with an oversight board. The board is mostly appointed
through a political process (e.g. via a Parliamentary process or by the president or cabinet)
in terms of a prescribed structure, while the authority consists of officials of which the head
is typically appointed by the board and is accountable to the board. These entities mostly
exist autonomously from executive government, although they mostly rely on specific
government departments, mostly finance departments, for institutional support. The
structures of abovementioned African systems are set out below as examples of the
institutional frameworks adopted and to illustrate the common trends as well as variations

in this regard.
6.2.2.1.1 Botswana

In Botswana the Public Procurement and Asset Disposal Board is an entity that exists
between the traditional central state tender board and the type of autonomous oversight
authority set out above. The Board is created by the Public Procurement and Asset Disposal
Act of 2003 and functions as a parastatal under the direction of the Minister of Finance and

273

Development Planning.””” While the Board still engages in procurement for government

itself upon recommendation from procuring entities, the Act mandates the increased

2
"% Thus, for each central

devolution of procurement functions to entities and committees.
government department there is a ministerial tender committee established by the Board

and to which the Board delegates procurement functions.

7 Williams-Elegbe (2013) African Journal of International and Comparative Law 99-100.

S.R. Karangizi "The COMESA Public Procurement Reform Initiative" (2005) 14 Public Procurement Law
Review NA51.

? see R. Kumar & E. Caborn "The regulatory framework for public procurement in Botswana" in G. Quinot &
S. Arrowsmith (eds) Public Procurement Regulation in Africa (2013) 28.

274 Kumar & Caborn in Public Procurement Regulation in Africa 29-30.
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The Act additionally establishes the Advisory Committee on Public Procurement and Asset
Disposal consisting of thirteen members appointed by the Minister of Finance and

"> The membership of this Committee is structured in terms of the

Development Planning.
Act as follows:
"(a) three from the contractors associations and professional bodies;
(b) three from ministries with large procurement programmes;
(c) two from the Ministry of Local Government;
(d) one from the entity charged with the monitoring of public enterprises
performance;
(e) one from the Public Oversight Agencies [Attorney General's Chambers, the
Auditor
General's Office, the Directorate on Corruption and Economic Crime, the Office of
the
Ombudsman and any other institution charged with a responsibility to oversee the
activities of other Government departments];
(f) one from the Ministry of Trade and Industry; and

(g) two Members of the Board."?’®

6.2.2.1.2 Ethiopia

In Ethiopia procurement is conducted entirely at entity level. Oversight is provided by the
Federal Public Procurement and Property Administration Agency, which is a separate and
autonomous legal entity even though it relies on the Ministry of Finance for institutional

277

support and is accountable to the Minister.””” The Agency is headed by a Director General

and Deputy Director General, both of whom are appointed by the federal government.?’®

A separate central entity, the Federal Procurement and Disposal Service, is tasked with

procuring, transversally at a central level, strategic items of high value and national

27> Kumar & Caborn in Public Procurement Regulation in Africa 30.

Public Procurement and Asset Disposal Act of 2003, section 111.

T.H. Bahta "The regulatory framework for public procurement in Ethiopia" in G. Quinot & S. Arrowsmith
(eds) Public Procurement Regulation in Africa (2013) 56.

7% The Ethiopian Federal Government Procurement and Property Administration Proclamation No.649/2009,
article 17.

276
277

88



COMPARATIVE PERSPECTIVES

significance, common-user items used across departments and recurrent supplies under

framework contracts.?”®

6.2.2.1.3 Ghana

In Ghana the Public Procurement Act 2003%%°

created the Public Procurement Authority
under the control of the Public Procurement Board. These bodies do not perform actual

procurement on behalf of the state, but are purely regulatory entities.”®

The Board consists of nine members, appointed by the President in consultation with the

282

Council of State.” The Board is constituted as follows:

“(a) a chairperson, who shall be a person competent and experienced in public
procurement;

(b) a vice-chairperson, who shall be elected by members from among their number;
(c) four persons from the public sector made up of a representative of the Attorney
General and three other persons, nominated by the Minister [of Finance], one of
whom is a woman and each of whom shall have experience in public procurement
and be familiar with governmental and multi-lateral agency procurement
procedures;

(d) three persons from the private sector who have experience in procurement at
least one of whom is a woman;

(e) the Chief Executive of the Board."*®?

The Board is accountable to the Minister of Finance by means of annual reporting, which

the Minister must subsequently table in Parliament.”®*

*7® Bahta in Public Procurement Regulation in Africa 57.

Act 663.

D.N. Dagbanja The Law of Public Procurement in Ghana (2011) 61.

The Ghanaian Council of State is a body created by article 89 of the Constitution of Ghana 1992 that advises
the President in the exercise of his functions and consists of senior former office holders, regional
representatives and others appointed by the President.

283 public Procurement Act 2003 section 4.

Public Procurement Act 2003 section 13.
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6.2.2.1.4 Kenya

The Kenya Public Procurement and Disposal Act 2005 established the Kenyan Public

Procurement Oversight Authority.285

The Authority is headed by a Director-General who is
appointed by the Public Procurement Oversight Advisory Board, which is also established by

the Act.

The Board is appointed by the Minister of Finance and approved by Parliament. It consists of
the DG of the Authority, the Permanent Secretary to the Treasury, the Attorney-General
plus nine members appointed from persons nominated by the following bodies:

"(a) the Institute of Certified Public Accountants of Kenya;

(b) the Institution of Engineers of Kenya;

(c) the Kenya National Chamber of Commerce and Industry;

(d) the Kenya Federation of Master Builders;

(e) the Kenya Institute of Management;

(f) the Kenya Association of Manufacturers;

(g) the Law Society of Kenya;

(h) the Institute of Certified Public Secretaries of Kenya;

(i) the Marketing Society of Kenya;

(j) the Architectural Association of Kenya ;

(k) the Computer Society of Kenya;

(1) the Institute of Surveyors of Kenya;

(m) the Federation of Kenya Employers, and

(n) the Central Organization of Trade Unions."*%®

6.2.2.1.5 Nigeria

The public procurement institutional arrangements in Nigeria closely resemble that in

Ghana. The Public Procurement Act, 2007 created the Bureau of Public Procurement and

25 K. T. Udeh "The regulatory framework for public procurement in Kenya" in G. Quinot & S. Arrowsmith (eds)

Public Procurement Regulation in Africa (2013) 105.
2% public Procurement and Disposal Regulations 2006, regulation 5.

90



COMPARATIVE PERSPECTIVES

the National Council on Public Procurement.?®’

Neither is a procuring entity with the former
exercising a day-to-day regulatory function and the latter a broad oversight function. The
Bureau is headed by a Director-General appointed by the President on recommendation by

the Council.*®

The Council consists of twelve members appointed by the President and consisting of the
following:
"the Minister of Finance as Chairman
the Attorney-General and Minister of Justice of the Federation
the Secretary to the Government of the Federation
the Head of Service of the Federation;
the Economic Adviser to the President
six part-time members to represent:
Nigeria Institute of Purchasing and Supply Management
Nigeria Bar Association;
Nigeria Association of Chambers of Commerce, Industry, Mines and
Agriculture ;
Nigeria Society of Engineers ;
Civil Society;
the Media; and

the Director-General of the Bureau who shall be the Secretary of the Council."*®
6.2.2.1.6 Rwanda

In Rwanda the Public Procurement Agency replaced the National Tender Board in 2007 as
part of the decentralisation of procurement. Unlike the Tender Board, the Agency acquired
a regulatory function as opposed to the central procurement function fulfilled by the Tender

Board, which is now fulfilled by procurement units at entity level.?*°

%87 public Procurement Act, 2007 sections 1, 3; K.T. Udeh & M.L. Ahmadu "The regulatory framework for public

procurement in Nigeria" in G. Quinot & S. Arrowsmith (eds) Public Procurement Regulation in Africa (2013)
148, 149.

%8 public Procurement Act, 2007 section 7.

Public Procurement Act, 2007 section 1(2).

I. Rugema "The regulatory framework for public procurement in Rwanda" in G. Quinot & S. Arrowsmith
(eds) Public Procurement Regulation in Africa (2013) 165-166.
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The Agency is governed by a Board of Directors and managed by a Directorate General, both

of which are appointed by Presidential Order.”*
6.2.2.1.7 Tanzania

The Public Procurement Act, 2011 prescribes the creation of a Public Procurement Policy
Division within the Ministry for Finance and a Public Procurement Regulatory Authority. The
former functions within the Finance Ministry and must be headed by "a person with
appropriate academic and professional qualifications and experience of not less than ten

years in procurement related functions".?*

The Authority is headed by a Chief Executive Officer appointed by the President and is

293

governed by a Board of Directors.””” The Board consists of a chairperson appointed by the

President and six further members appointed by the Minister of Finance, with the CEO of

294

the Authority as secretary.””” Of the six further members "at least three of whom are

experts or specialists in procurement, law, management, engineering, commerce, or in any

other relevant field".?*®

The Authority reports to the Minister of Finance through an annual performance evaluation

report, which the Minister must subsequently table before the National Assembly.?*®
6.2.2.1.8 Uganda

The Ugandan Public Procurement and Disposal of Public Assets Act, 2003 created the Public
Procurement and Disposal of Public Assets Authority. The Authority is governed by a Board

. 2
of Directors.?’

The Board consists of a chairperson, four to six persons from a "multi-
sectoral professional background" and the Executive Director of the Authority, appointed by

the Minister of Finance in consultation with Cabinet.**

2 | aw N° 63/2007 of 30/12/2007 articles 6, 7, 10.

Public Procurement Act, 2011 section 5.

Public Procurement Act 2011, sections 21, 23.

Public Procurement Act 2011, first schedule.

Public Procurement Act 2011, first schedule.

Public Procurement Act 2011, section 29.

Public Procurement and Disposal of Public Assets Act, 2003 section 10.
Public Procurement and Disposal of Public Assets Act, 2003 section 11.
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The Authority reports to the Minister by means of an annual performance evaluation report,

which the Minister must table in Parliament.?*®

6.2.2.2 Eastern Europe

The reforms of public procurement systems in Eastern-European countries have also seen
the emergence of a number of central oversight entities. Three examples are set out below,

namely from Bulgaria, Hungary and Poland.

6.2.2.2.1 Bulgaria

The Public Procurement Act of 2004 created the Public Procurement Agency to assist the

Minister of Economy and Energy in the implementation of state policy in public

300

procurement.”™ The Agency is headed by an Executive Director appointed by the Minister

301

and also reports to the Minister in annual reports.” The Minister must subsequently

submit the report to the Council of Ministers for approval.

6.2.2.2.2 Hungary

Act CVIIl of 2011 on Public Procurement created the Public Procurement Authority as an

independent organ of state subject only to Parliament.**?

The Authority is governed by a
Council consisting of ten members. These members are designated by distinct constituents
in equal number. In addition to being designated by these stakeholders such members are
statutorily obliged to represent the interests of these stakeholders, as defined in the Act,
and to report to those that designated them. Members are thus designated by the following

stakeholders to represent the indicated interests on the Council:*®

Designating stakeholders Interests designated members are to

represent

the president of the Hungarian Competition | enforcement of the principles of the Act and

% pyblic Procurement and Disposal of Public Assets Act, 2003 section 22.

Public Procurement Act 2004, articles 17, 18.
Public Procurement Act 2004, article 19.

Act CVIII of 2011, article 167.

Act CVIII of 2011, article 168.
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Authority; the Minister responsible for | specific objectives in the public interest
public procurements and the Minister

responsible for economic policy

the National Development Agency; the | general interests of contracting entities of
national associations of local governments | contract award procedures
(jointly) and the Minister responsible for the

building matters

national employers' interest representation | general interests of tenderers in contract

bodies and the national economic chambers | award procedures

In addition to the three members designated by each of these groups, the Council will have

a president, appointed by the Council, who will also be the president of the Authority.
The Council account to Parliament through an annual report.304
6.2.2.2.3 Poland

In Poland the President of the Public Procurement Office ("PPQ") is responsible for
procurement matters in terms of the Public Procurement Law.>® The President of the PPO is
appointed by the Prime Minister following an open and competitive recruitment process

and is accountable directly to the Prime Minister.>®

The Law also creates a Public Procurement Council to advise the President of the PPO.3%’

The Council consists of 10 to 15 members appointed by the Prime Minister and candidates
from parliamentary groups, national self-government organisations and national

entrepreneurs' organisations must be especially considered.>®

3% Act CVIII of 2011, article 172.

Act of 29 January 2004.

Act of 29 January 2004 Public Procurement Law, articles 152, 153.
Act of 29 January 2004 Public Procurement Law, article 157.

Act of 29 January 2004 Public Procurement Law, article 158.
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6.2.2.3 Analysis

The examples set out above illustrate a number of noteworthy similarities and differences in

central procurement entity institutional frameworks.

The overall institutional trend is of a two-tiered structure with an administrative entity
under the direct supervision of a board or council. Typically the head of the administrative
entity also serves on the board or council providing a direct structural link between the

entities.

The board or council, i.e. the oversight entity, is typically appointed by high political office
bearers, in most cases either the head of government or cabinet member responsible for
finance or procurement. In a number of instances the legislature also has a hand in the

appointment process.

In most cases the board or council and/or the head of the administrative entity is
accountable to the person/entity that appointed it. Accountability is, however, mostly

limited to annual reporting. Such reports must also typically be tabled in the legislature.

The criteria for membership of the board or council vary between representation of defined
entities and defined qualities, with the former being the most common. In most cases the
constitution of the council or the board is thus aimed at achieving representation of a range
of interests in the procurement process. In some cases, notably Hungary, these interests are
distinctly set out. There is also considerable variation in the presence of officials on the
board or council, apart from the head of the administrative entity, who, as noted above, is

typically a member of the board or council.

The institutional arrangements clearly reflect attempts to establish independent regulatory
bodies, in other words bodies that are somewhat independent of executive government.
This trend can be ascribed to the view routinely adopted in World Bank CPAR
recommendations that international best practice benchmarks involve independent

regulatory or oversight bodies. For example, in the 2000 CPAR on Nigeria it is stated:

"There is a need for an independent regulatory body overseeing the numerous

public entities engaging in procurement utilising public funds. The current situation
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is one of scattered and inadequate control and monitoring as these important tasks
are left to bodies within the same entities that undertake the spending of public
funds. In fact this is a system of self-control, and as it is shown in the benchmark

above, this is not according to international standards of control and monitoring.">%

In the 2003 Tanzanian CPAR it is stated that

"experience in other countries has shown that in some cases a line ministry of
government may invariably lack the independence needed to oversee a country's
public procurement system, as it is subject to pressures from politicians and from

other ministries".31°

Despite the clear intention to create an independent body, it is significant to note that in
most cases a strong link is maintained with the relevant ministry responsible for
procurement, in most cases the ministry for finance. The rationale for this trend can also be

gleaned from CPARs. In the Tanzanian CPAR it is thus explained:

"In the case of Tanzania it is suggested that the [Regulatory Authority] be established
as an autonomous body reporting directly to Minister of Finance and not as present to
the [Permanent Secretary] of the [Ministry of Finance]. By maintaining the [Regulatory
Authority] under the auspices of the Minister of Finance, the [Regulatory Authority]
will benefit from the strength and political influence of the [Ministry of Finance] vis-a-
vis other ministries. In addition, the [Ministry of Finance] is the coordinator of the
major reform efforts and will also be a key player in procurement reform. Thus, by
maintaining links between the [Regulatory Authority] and the [Ministry of Finance],

. 11
the necessary momentum for procurement reform is best ensured."

Another important reason for maintaining a link between an independent public
procurement body and a ministry of finance relates to the relationship between public
procurement and public finance management. It is well accepted that the alignment of
systems for public finance management and public procurement is a key element of good

governance. Budgetary and expenditure processes must thus be carefully considered in

%% World Bank Nigeria Country Procurement Assessment Report Volume Il (2000) 16.

World Bank Tanzania Country Procurement Assessment Report Volume Il (2003) 45.
World Bank Tanzania Country Procurement Assessment Report Volume Il (2003) 99 (footnotes omitted).

96

310
311



COMPARATIVE PERSPECTIVES

regulating public procurement and vice versa. This is for example recognised by UNCITRAL in
its Guide to Enactment of the UNCITRAL Model Law on Public Procurement®" and implicitly

in article 9 of the United Nations Convention against Corruption of 2003.

While the UNCITRAL Model Law does not itself contain provisions on the structure of central
procurement bodies, the Guide to Enactment supports the creation of "a public
procurement agency or other body to assist in the implementation of rules, policies and

practices for procurement to which the Model Law applies".*"?

Other model laws also support the notion of a separate and independent central
procurement entity. While the 2000 revised ABA Model Procurement Code in the United
States thus introduced an alternative structure to the Policy Office proposed in the original
1979 Model, the commentary in the 2000 Model Code unequivocally declares the ABA to be
in favour of separate policymaking and operational entities. The commentary continues to
state that the "[p]lacement [of the Policy Office] in the executive branch as a separate entity
is the preferred arrangement as it would further ensure the professional integrity of this
important policymaking body, and appropriately elevate the entire procurement process in

"3 This preferred approach is accordingly presented as option 1 in the

the public sector.
Code, which creates an independent Policy Office consisting of a board of members
separate from the Chief Procurement Officer. The latter serves an operational, as opposed
to policymaking function, although the CPO is an ex officio member of the Policy Office. This
approach reflects the trend outlined above in respect of the structural link between the

operational administrative entity and the purely policymaking council or board.

Even though it did not generate a single model law on procurement, the COMESA Public
Procurement Reform Project also supported the "establishment of apex regulatory
authorities and institutions for ensuring integrity".>"> This project was generally aimed at

assisting COMESA member states to reform their procurement regulatory regimes as part of

*2 UNCITRAL Guide to Enactment of the UNCITRAL Model Law on Public Procurement (2012) 15.

UNCITRAL Guide to Enactment 16.

ABA The 2000 Model Procurement Code for State and Local Governments (2000) 11.

African Development Bank Group COMESA Public Procurement Reform and Capacity Building Projects
Project Performance Evaluation Report (2012) vii.
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a drive to improve governance.316 The project noted reforms involving institutionally

splitting the operational and policy/monitoring functions of procurement.>*’
6.2.3 Function of central bodies

The functions of the type of central procurement entities outlined above reveal notable

similarity across different systems.
6.2.3.1 Splitting operational and regulatory functions

While some of the central bodies still fulfil operational procurement functions, for example
the Public Procurement and Asset Disposal Board in Botswana, the clear shift in these
systems following reforms is to split operational and regulatory (policymaking or oversight)

functions.

This functional divide is also supported in a number of model instruments such as the
UNCITRAL Model Law, which advocates the creation of a central entity to assist with
implementation of rules, the COMESA reform project, which noted a split in regulatory
functions and the ABA Model Law, which also expressed the ABA's preference for a central
policymaking and oversight body distinct from the operational functions typically fulfilled by
CPOs.

The establishment of a central regulatory entity does not, however, imply that central
operational procurement functions are jettisoned. In a number of systems central
regulatory functions and central operational functions exist side-by-side, albeit in distinct
entities. The operational functions typically remain within the responsible government
department (typically national treasury), although another distinct entity may be
responsible for this function as is the case in Ethiopia with the Federal Procurement and

Disposal Service (see 6.2.2.1.2 above).
6.2.3.2 Core regulatory functions

The core functions of the central regulatory body emerging from these various systems are:

318 See Kara ngizi (2005) Public Procurement Law Review NA51.

Karangizi (2005) Public Procurement Law Review NA5S.
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e Policy and rule making: developing and coordinating policy on public procurement
approaches; issuing rules to augment public procurement regulation and to provide
guidance on implementation of existing rules; contributing to the refinement and
development of the regulatory regime, e.g. by driving reforms and statutory
amendments; developing standard documents.

e Monitoring: scrutinising compliance with procurement rules; identifying
shortcomings and common concerns; capturing and maintaining comprehensive
data on public procurement.

e Enforcement: providing mechanisms through which compliance with procurement
rules can be enforced (see 6.2.4 below).

e Capacity building: developing training materials and opportunities for procurement
officials; ensuring adequate levels of capacity; setting standards for procurement
qualifications.

e Support: providing advice to contracting authorities; developing systems in support
of procurement functions.

o Research: generating and analysing information on procurement practices;

analysing trends; researching markets.

6.2.3.3 International influence on African systems

The similarities between the recently reformed African systems highlighted above in respect
of the functions fulfilled by the central procurement body can again be ascribed to the
influence of international instruments such as the World Bank CPAR and the UNCITRAL

Model Law.

The Nigerian CPAR of 2000 thus declares the functions of the proposed Public Procurement

Commission as:

"policy making; monitoring prices of currently tendered items including publishing of
major contracts; keeping statistics on procurement; ensuring compliance of the

procurement law by public entities; acting as an appeals body to deal with complaints
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from contractor/suppliers; and preparing standard bidding and contract documents

for use by the public sector."*'®

The CPAR continues to enumerate the core functions of the proposed Commission as:

e Development of overarching government procurement policy;

e Advising government and Parliament on all matters pertaining to procurement;

e Monitoring the entire procurement function and taking corrective actions where
necessary;

e Providing a forum for bid challenges;

e Acting as regulator in issuing regulations to facilitate implementation of
procurement laws;

e Coordinating procurement functions by standardizing procurement procedures and
documents for example;

e Undertaking research on procurement practices and markets;

e Developing and supporting reliance on IT in procurement;

e Providing capacity building.**

This approach is mirrored in the UNCITRAL Guide to Enactment of the UNCITRAL Model Law
on Public Procurement where it captures the functions that may be assigned to the central

entity as follows:
"(a) Ensuring effective implementation of procurement law and regulations.

(b) Rationalization and standardization of procurement and of procurement

practices.

(c) Monitoring procurement and the functioning of the procurement law and
regulations from the standpoint of broader government policies.
(d) Capacity-building.

(e) Assisting and advising procuring entities and procurement officers."**

% World Bank Nigeria Country Procurement Assessment Report Volume | (2000) 6.

World Bank Nigeria Country Procurement Assessment Report Volume Il 20.
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Many of these functions are echoed in the COMESA Procurement Regulations 2009, which

are aimed at harmonizing procurement systems between COMESA member states. These

Regulations require states to create institutional measures that will

"(a) give overall guidance to the development and practice of public procurement;

(b) serve as a contact point and information centre on public procurement in the

Member States;
(c) monitor and report, nationally and within the Common Market, on procurement
activities of procuring entities; and

(d) develop professional capacities in public procurement."3?!

In many cases the functions of the central procurement entity are extensive. This is well

illustrated by the relevant article from the Ghanaian Public Procurement Act 2003, which

states the functions of the Public Procurement Board as:

"(a) make proposals for the formulation of policies on procurement;

(b) ensure policy implementation and human resource development for the public

procurement process;

(c) develop draft rules, instructions, other regulatory documentation on public

procurement and formats for public procurement documentation;

(d) monitor and supervise public procurement and ensure compliance with statutory

requirements;

(e) have the right to obtain information concerning public procurement from

contracting authorities;

(f) establish and implement an information system relating to public procurement;

320
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UNCITRAL Guide to Enactment 16-18.
COMESA Public Procurement Regulations 2009, article 34.
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(g) publish a monthly Public Procurement Bulletin which shall contain information
germane to public procurement, including proposed procurement notices, notices of

invitation to tender and contract award information;

(h) assess the operations of the public procurement processes and submit proposals

for improvement of the processes;

(i) present annual reports to the Minister on the public procurement processes;

(j) facilitate the training of public officials involved in public procurement at various

levels;

(k) develop, promote and support training and professional development of persons
engaged in public procurement, and ensure adherence by the trained persons to

ethical standards;

() advise Government on issues relating to public procurement;

(m) organise and participate in the administrative review procedures in Part VII of

this Act;

(n) plan and coordinate technical assistance in the field of public procurement;

(o) maintain a register of procurement entities and members of and secretaries to

tender committees of public procurement entities;

(p) maintain a register of suppliers, contractors and consultants and record of prices;

(g) investigate and debar from procurement practice under this Act suppliers,
contractors and consultants who have seriously neglected their obligations under a
public procurement contract, have provided false information about their
qualifications, or offered inducements of the kind referred to in section 31 of this

Act;

(r) maintain a list of firms that have been debarred from participating in public

procurement and communicate the list to procurement entities on a regular basis;
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(s) hold an annual procurement forum for consultations on issues related to public

procurement and to deal with complaints and appeals on public procurement;

(t) assist the local business community to become competitive and efficient suppliers

to the public sector; and

(u) perform such other functions as are incidental to the attainment of the objects of

this Act."3*

One aspect of procurement regulation that is notable both in institutional and functional

terms is that of enforcement of procurement rules, which is discussed in the next section.

6.2.4 Enforcement of procurement rules

The approach to the enforcement of procurement rules merit separate discussion since it
does not closely follow the trend set out above. In particular, the institutional and
consequent functional approaches to enforcement of procurement rules are not as closely

linked to the establishment or existence of a general, distinct procurement regulatory body.

6.2.4.1 Distinct enforcement agencies

It is not uncommon to find distinct entities tasked with the enforcement of procurement
rules across systems following the two main approaches to procurement regulation, that is
those systems in which procurement regulation is located within a government department

and those systems where such function is located in an autonomous body.

This trend is also found in international and model instruments on procurement law. As
noted above, the UNCITRAL Model Law on Procurement does not itself contain provisions
on a central regulatory entity, although the creation of such entity is supported in the Guide
to Enactment. However, the Model Law does contain extensive provisions on distinct

administrative enforcement agencies. Article 67 of the Model Law thus provides:

"1. A supplier or contractor may apply to the [name of the independent body] for

review of a decision or an action taken by the procuring entity in the procurement

322 public Procurement Act 2003, article 3.
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proceedings, or of the failure of the procuring entity to issue a decision under article

66 of this Law within the time limits prescribed in that article."

The article continues to provide in detail for enforcement by such independent body. The
same approach is evident in the ABA Model Procurement Code. While the ABA expresses
itself in favour of a distinct procurement policymaking body in the Code, it also allows for
the combination of operational and regulatory functions within government as an
alternative within article 2. In other words, the Code provides in article 2 options for both
main approaches to procurement regulation, which was a departure in the 2000 Code from
the original 1979 Code, which only provided for a split between regulatory and operational
entities. However, the 2000 Code retains the provisions on a Procurement Appeals Board to
deal with challenges to procurement decisions, i.e. as a distinct enforcement entity as part
of the optional part E to article 9. Thus, regardless of which institutional approach a State
would opt for under article 2, the creation of a distinct enforcement agency would be option

under either approach.

6.2.4.2 Systems without distinct regulatory bodies

In systems with no formal split between the operational and regulatory procurement
functions, i.e. those systems without autonomous procurement bodies, the establishment
of a distinct enforcement agency seems even more imperative than in systems with
independent regulatory bodies. UNCITRAL's Guide to Enactment thus emphasises the
importance of the independence of enforcement entities. In this regard the Guide to

Enactment states:

"States will wish ... to consider in particular whether the independent body should
include or be composed of outside experts, independent from the Government.
Independence is also important as a practical matter: if decision-taking in review
proceedings lacks independence, a further challenge to the court may result, causing

lengthy disruption to the procurement process.

Enacting States are therefore encouraged, within the scope of their national
systems, to provide the independent body with as much autonomy and

independence of action from the executive and legislative branches as possible, in
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order to avoid political influence and to ensure rigour in decisions emanating from
the independent body. The need for an independent mechanism is particularly
critical in those systems in which it is unrealistic to expect that reconsideration by
the procurement entity of its own acts and decisions will always be impartial and

effective.">*

Despite these evident advantages of having an autonomous enforcement body in the
absence of a distinct procurement regulatory entity, there are many examples of systems, of

which South Africa is one, which have neither of these structures.
6.2.4.3 Systems with distinct regulatory bodies

In systems that do have autonomous procurement regulatory bodies there is also notable
variation in how independent enforcement agencies are set up. UNCITRAL's Guide to
Enactment again recognises this variation when it advises that an independent review body
"may, for example, be one that exercises overall supervision and control over procurement
in the State ... or a special administrative body whose competence is exclusively to resolve

. . 24
disputes in procurement matters".?

One of the functions of a general procurement regulatory body could thus be enforcement
of procurement rules, including the function to deal with challenges to individual
procurements. This function is typically fulfilled by a distinct unit within the regulatory body.
For example, in Botswana the Public Procurement and Asset Disposal Board has a
statutorily-created standing committee, the Independent Complaints Review Committee,

325

dealing with procurement disputes.”™” In Ghana, a similar function is fulfilled by the Appeals

and Complaints Panel of the Public Procurement Board.??

There are also examples of systems with autonomous procurement regulatory bodies that
have independent enforcement entities, distinct from the regulatory body. Ethiopia
provides one example. The Procurement and Disposal Complaints Review Board exists

independently of the Federal Public Procurement and Property Administration Agency, the

323 UNCITRAL Guide to Enactment 233.

UNCITRAL Guide to Enactment 234.
Public Procurement and Asset Disposal of 2003, section 95.
Dagbanja The Law of Public Procurement in Ghana 231-233.
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central regulatory body (see 6.2.2.1.2 above). The Board is appointed by the Minister of
Finance and Economic Development and is accountable to the Minister. Members are
"drawn from persons representing the private business sector, the relevant public bodies

and public enterprises".**’

In a third model, distinct bodies are established to perform the general procurement
regulatory function and the enforcement function, but a specific link is created between the
two entities. Hungary provides an example of this type of arrangement. In addition to the
Public Procurement Authority and its Council, the Hungarian Procurement Act creates the
distinct Public Procurement Arbitration Board to deal with procurement disputes.’*®
However, the Council also provides oversight over the functions of the Board, inter alia by

appointing the chairperson, deputy chairperson and commissioners of the Board.>*’

6.2.4.4 Procurement ombudsman

One particular model of a public procurement enforcement structure that is worth noting is
that of the Canadian Office of the Procurement Ombudsman ("OPQO"). In essence this
structure takes the familiar form of an ombudsman, but with specific focus on public

procurement.

The Procurement Ombudsman ("PO") and its OPO are expressly mandated under the

Department of Public Works and Government Services Act®*°

to fulfill an oversight and
enforcement function in respect of public procurement. The Act in particular mandates the

OCPO to

"(a) review the practices of departments for acquiring materiel and services to assess
their fairness, openness and transparency and make any appropriate
recommendations to the relevant department for the improvement of those

practices;

>’ The Ethiopian Federal Government Procurement and Property Administration Proclamation No.649/2009,

article 71(1).

328 Act CVII of 2011 on Public Procurement, article 134.
Act CVIIl of 2011 on Public Procurement, article 172.
S.C. 1996, c. 16.
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(b) review any complaint respecting the compliance with any regulations made
under the Financial Administration Act of the award of a contract for the acquisition
of materiel or services by a department to which the Agreement, as defined in
section 2 of the Agreement on Internal Trade Implementation Act, would apply if the
value of the contract were not less than the amount referred to in article 502 of that

Agreement;

(c) review any complaint respecting the administration of a contract for the

acquisition of materiel or services by a department; and

(d) ensure that an alternative dispute resolution process is provided, on request of

each party to such a contract."*!

The PO is appointed by the Governor in Council for a fixed term.**? He reports to Parliament

via the Minister of Public Works and Government Services.
6.3 Conclusion

The comparative views presented in this chapter provide a range of options, both in terms
of structure and function that may be considered when approaching reform of any

particular procurement system.

In South Africa, these examples may be of particular value in light of recent developments
towards the establishment of a central regulatory function in procurement to compliment
the decentralisation of procurement functions introduced by the PFMA. The analysis
presented here highlights the type of structural (institutional) and functional questions that
will have to be addressed in developing a central regulatory entity. The key question, and
point of departure, in this exercise is whether central regulation should be located within a
government department or in a distinct regulatory agency. If the latter option is adopted, a
close second question will be what level of independence such distinct body should enjoy.
The answers to these questions will greatly facilitate the type of structure that is created

and consequently what functions are given to it as is evident from the analysis above.

3! section 22.1(3).

Department of Public Works and Government Services Act (S.C. 1996, c. 16) section 22.1(1).
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The analysis presented here provides examples of different answers to these questions and

ways to operationalise the long-standing proposal for the creation of a central oversight

entity.333

33 See e.g. the proposal to establish a Procurement Compliance Office in the Green Paper on Public Sector

Procurement Reform in South Africa (1997); the Black Economic Empowerment Commission's 2001 proposal to
create a National Procurement Agency and the recommendation in the World Bank CPAR of 2003 to establish
a National Procurement Compliance Office.
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7 OCPO REGULATORY FRAMEWORK

7.1 Introduction

The findings presented in the preceding parts of this report point to a significant need for
public procurement regulatory reform in South Africa. Both at the levels of design and

implementation public procurement regulation in South Africa are lacking.

The system itself is highly fragmented with the rules applying to procurement activity
spread out over a vast range of different regulatory instruments. There is little indication of
coherence and alignment between these different instruments. The system is as a result

unwieldy and difficult to implement.

On the implementation level there is ample evidence to show that compliance with public
procurement regulation is very low. This is not only intrinsically problematic, but also
impacts adversely on overall good governance in public administration, including on key

administrative mandates such as service delivery.

The first step in initiating reform of public procurement regulation is the establishment of a
fit for purpose institutional focal point. That is to say, there is a need to create an
institutional structure that can facilitate reforms and drive effective implementation of the

regulatory regime.

The appointment of the CPO and creation of the OCPO are steps in this direction. The main
strategic objectives of the OCPO focus on strengthening monitoring and oversight of all

public procurement and developing the procurement system.

This final part of the report will present the case of how efficiently and effectively the OCPO
can achieve the purpose for its creation and its subsequent mandate. In particular and in
line with the overall focus of the Project, the case presented here focuses on the legal

framework needed to facilitate the contemplated functions of the OCPO.
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7.2 The regulatory problem

Public procurement is conducted within a decentralised legal framework in South Africa.
This framework involves decentralisation at two distinct levels, namely operational and
regulatory. Operationally, the actual procurement of goods and services is conducted by
SCM units within individual organs of state. The result is very high volumes of smaller

transactions concluded at entity level across all levels and spheres of administration.

The regulatory function is also largely decentralised. The distinct rules that govern individual
procurements are formulated at entity level as part of SCM policies and are the
responsibility of an entity's accounting officer/authority. The same authority is also primarily
tasked with ensuring compliance with the rules. There is no consolidated, single regulatory
instrument that governs all these SCM policies. Distinct aspects of the entity-level rules
governing procurement are guided and/or prescribed by various statutory instruments, with

divergent fields of application.

Within this framework there is no distinct and overarching regulatory footing for a central
oversight structure such as the OCPO. The result is the absence of clear and comprehensive
legal powers on the part of the OCPO to provide regulatory coordination and oversight from
a central perspective. In addition there is no clear legal mandate for a structure such as the

OCPO to fulfil a central regulatory function.

The abovementioned state of public procurement regulation greatly undermines the
potential for coordinated oversight of public procurement through the OCPO as an effective
institutional mechanism to engage with the demonstrably low levels of public procurement

regulatory compliance in South Africa.
7.3 The recommended solution

In order to address the regulatory problem set out above, it is recommended that the
current regulatory and operational functions of the OCPO be split and assigned to two
distinct entities. The regulatory function should be assigned to a central public procurement

regulator ("the Regulator"), with an exclusive public procurement regulatory mandate
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incorporating the characteristics set out below, drawing on international experience in this

regard. The operational function should remain with NT.

It is pointedly not recommended that the broader public procurement regulatory
framework be revised in any drastic manner at this stage. Such a step would be premature

at this time as further explained in paragraph 7.4 below.

7.3.1 The Regulator as an autonomous entity

The proposed Regulator should be positioned autonomously from any particular
government department. It should thus be a free-standing entity. Ideally the Regulator
should be accountable to Parliament and be funded directly from Parliament and not via

any government department or ministry.

The autonomy and subsequent measure of independence created through such an
institutional arrangement is important in moving from a model of essentially self-regulation
to one of effective regulatory oversight. Given the highly fragmented nature of public
procurement functions and regulation in South Africa and the subsequent proliferation of
individual sets of rules governing transactions as well as large volumes of procurement
transactions concluded by a multitude of public entities at various levels and spheres of the
state, the most promising way to introduce effective regulation is to establish an entity that
stands apart from this marshland of procurement operations. Autonomy will greatly
facilitate the detached perspective that is necessary for the Regulator to provide control and
guidance across the entire fragmented system aimed at developing coherence and

alignment to a single regulatory framework.

Autonomy will furthermore assist in minimising the possibility of undue (political) influence
on the regulatory function. This is especially important in respect of the enforcement
function to be fulfilled by the Regulator. Without adequate levels of independence it is
guestionable whether the Regulator will be able to introduce an effective administrative
enforcement mechanism, including administrative resolution of bid challenges. If suppliers
perceive the Regulator not to be sufficiently independent from procurement operations it is
doubtful that they will be satisfied with administrative remedies provided by the Regulator.

In such a scenario it is to be expected that aggrieved bidders will pursue further legal
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redress beyond the administrative remedies, such as for example by means of judicial
review. The result will be the failure to achieve regulatory efficiency in respect of dispute
resolution in the context of public procurement since high levels of procurement litigation
will remain, while an additional step in challenging procurement decisions would have been
introduced leading to further time delays. The net result will be a more burdensome

regulatory system rather than efficiency gains.

A third key benefit in establishing an autonomous Regulator that is not per definition (on
the basis of its institutional structure) aligned to the policy mandate of any particular
government department or ministry is that it facilitates an integrated perspective on public
procurement regulation. This is especially important in South Africa where public
procurement regulation exists across a broad range of different policy arenas as emerged
clearly from the statutory landscape set out above e.g. public finance management within
the policy mandate of NT, broad-based black economic empowerment within the mandate
of DTI, local industrial and economic development within the mandates of DTI and EDD,
state-owned companies within the mandate of DPE, infrastructure development and service
delivery, which in itself is spread out over various departments such as DPW, Transport and
Cooperative Governance, and public service within the mandate of DPSA. It is not feasible
that a single entity existing within the institutional structure of any given department will be
able to steer public procurement regulation effectively through this broad range of different
(and at times competing) regulatory mandates. Locating the public procurement regulatory
node within any given department will necessarily result in preference for that department's
policy perspective (even if only in perception). An autonomous entity can avoid such
(perceived) regulatory capture and pursue a range of different policy perspectives and
importantly the need for balance between such objectives in a more objective and

authoritative manner.

Autonomy also facilitates the splitting of regulatory and operational functions (as explained
further below). This is important in a context, such as that in South Africa, where there is
significant usage of public procurement for horizontal policy objectives. If an end-user in the
procurement chain does not see the immediate benefit of pursuit of a particular horizontal
policy in its procurement it may be less than keen to rigorously implement that aspect of
procurement regulation or may be prone to tweak the application of those rules to its own
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mission even though the procurement system as a whole may value the particular
horizontal policy objective. Within this context, an autonomous Regulator with an exclusive
regulatory mandate can meaningfully guide the uniform and consistent application of
horizontal policy objectives in procurement. However, this justification for an autonomous
Regulator also raises the need for retaining a link with NT. The introduction of horizontal
policy objectives into public procurement may also have significant budgetary implications.
For example, the introduction of sustainable or "green" procurement may generate
desirable environmental protection aims as part of the Department of Environmental
Affairs' initiatives, but may involve costs for other departments where environmentally
friendly products are for example more expensive. In order to facilitate this use of public
procurement it is thus important for budgetary allocations to take account of this increase
in procurement costs on the part of end-users. There is accordingly a strong need for the
Regulator charged with implementing the procurement rules pertaining to this policy use of
procurement to collaborate with NT in order for the latter to accommodate the increased

costs in budgetary processes.

Thus, despite these evident benefits in establishing an autonomous public procurement
Regulator, a good argument can be made for the continued alignment or linkage between
the Regulator and NT. Apart from the argument in the previous paragraph, a number of
reasons have been put forward for retaining this link. One reason is the instant regulatory
credibility that the Regulator can enjoy based on its link with NT. The latter obviously enjoys
significant regulatory regard in respect of all aspects of public funding vis-a-vis other organs

of state on which the Regulator can trade, especially during its early existence.

In the final analysis a continued link between the procurement Regulator and NT is
supported by the basic recognition that public procurement involves the spending of public
funds. Public procurement thus has a close relationship with budgeting processes, which is
the main focus of NT's functions. The latter seems to provide a fairly strong functional

justification for maintaining linkages between the Regulator and NT.

Institutional autonomy (and even independence) of the Regulator and linkages with NT are,

however, not conflicting notions. It is possible and desirable to have both. This raises

113



OCPO REGULATORY FRAMEWORK

particular objectives in alignment of the institutional structure of the Regulator and

assignment of operational procurement functions at a central government level.

7.3.2 The institutional structure alignment

The Regulator structure should be aligned in terms of two main bodies, namely an
administrative agency and an oversight board, with additional recognition of a third distinct

structure in the form of an enforcement arm to the agency.

7.3.2.1 Agency and board

The administrative agency of the Regulator should be headed by an executive official and be
staffed by public servants. This agency should be responsible for the day-to-day regulatory
functions of the Regulator. A non-executive board, headed by a non-executive chairperson,
should oversee the work of the agency, provide strategic guidance and take high-level
regulatory decisions. The executive head of the agency should be accountable to the board.
The board in turn should be accountable to Parliament on behalf of the entire Regulator
organisation. The non-executive nature of the board is another important institutional
characteristic in support of the autonomy of the Regulator balanced with a continued link to

NT and other governmental stakeholders.

The executive head of the agency and the members of the board, including the chairperson,
should be appointed in terms of a statutorily defined structured process involving key
stakeholders such as the presidency, relevant national ministries, provincial executives,
organised local government as well as Parliament. Key qualifying characteristics should be
included in legislation for the position of the executive head focusing on knowledge of and
experience in public procurement. The composition of the board should be defined in order
to ensure broad representation of key interests, both in the public sector and the private
(supplier) sector. This should include direct representation of the key line departments
concerned with public procurement and in particular NT. In this manner the linkage with
government departments can be maintained within an autonomous institutional structure.
Achieving a balance in the constitution of the board between independent members and
members drawn from government environments, especially NT, is a key way to pursue

autonomy and linkage simultaneously. This balancing act can be further supported by
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clearly defining the distinct roles of the various board member groups with reference to the
interests they are required to promote on the board as well as setting out their
accountability to defined stakeholders in relation to their work on the board. As noted
above, the non-executive nature of the board also greatly facilitates the balance between

autonomy and linkages to stakeholders, in particular NT.

A process for appointment of the head of the agency and board members akin to the
appointment of the Auditor-General, Public Protector and members of chapter nine
institutions set out in section 193 of the Constitution is recommended. Alternative
appointment mechanisms that may be considered are the processes defined for appointing
the Financial and Fiscal Commission as set out in section 221 of the Constitution and the
Financial and Fiscal Commission Act 99 of 1997 and/or commissioners of the Public Service
Commission as set out in section 196 of the Constitution read with the Public Service
Commission Act 46 of 1997 and/or the executive director of the Independent Police
Investigative Directorate in terms of the Independent Police Investigative Directorate Act 1

of 2011.

Institutional linkages between the procurement Regulator and NT should furthermore be
strengthened by statutorily obliging NT to render infrastructure support to the Regulator. It
is thus proposed that despite its functional autonomy, the Regulator continue to operate

within close institutional proximity with NT.

The agency body within the Regulator should not only consist of the current regulatory units
of the OCPO (SCM Policy and Strategy; SCM Governance, Monitoring and Compliance and
SCM Client Support), but also incorporate units dealing with particular areas of procurement
regulation, which are currently located within different organs of state. Examples include
the procurement regulatory functions of the CIDB and SITA. It is thus proposed that the
Regulator agency also include units dealing for example with construction procurement
regulation and IT procurement regulation and other areas of specific procurement

regulation.

115



OCPO REGULATORY FRAMEWORK

7.3.2.2 Enforcement structure

The final institutional structure alignment is to consider an enforcement body within the
ambit of the Regulator. It is proposed that a distinct institutional mechanism be statutorily
created under the umbrella of the Regulator to deal with enforcement of procurement

rules, including deciding on supplier challenges.

In order to strengthen this key regulatory function it is important to clearly define the
structure of the enforcement structure. A two-pronged structure is recommended in this

regard consisting of a PO and an enforcement committee.

The structure of the Canadian OPO provides a good model for the proposed PO.*** The PO
can be appointed by the board of the Regulator and be accountable to the board. The
function of the PO will be to investigate compliance with procurement rules and to review
complaints submitted to the Regulator. The PO will institutionally function within the
operations of the Regulator agency. The PO should be considered as the first line of
enforcement of procurement rules in particular instances. However, in line with general
approaches to ombudsman institutions the powers of the PO should be restricted to
recommendations to relevant contracting authorities and/or to facilitate voluntary

mediation or arbitration processes in respect of particular disputes.

An enforcement committee should be constituted as a substructure of the board of the
Regulator. The enforcement committee of the Financial Services Board ("FSB") as set out in
the Financial Services Board Act 97 of 1990°*° provides a good example on which the

336
d.

procurement enforcement committee can be modelle The FSB enforcement committee

is constituted as follows: it

"(i) must consist of sufficient persons with appropriate knowledge and experience so
as to enable the committee to perform the functions entrusted to it by this Act or

any other law; and

3 see para 6.2.4.4 above.

Sections 10A, 26A, 26B.

Alternative models that may be considered are the appeal board created in the Financial Services Board Act
97 of 1990 sections 26A and 26B; the appeal committee provided for in the Health Professions Act 56 of 1974
section 10 or the appeal board contemplated in the Liquor Products Act 60 of 1989 section 22.
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(ii) must include advocates or attorneys with at least ten years experience; and

(iii) may include a judge."**’

The chairperson of the FSB enforcement committee must be drawn from the latter two
categories of members. The FSB enforcement committee functions in terms of panels

consisting of at least three members of the committee.

Based on the FSB model, procurement matters should be dealt with by the procurement
enforcement committee on the basis of referral by the PO following an investigation by the
latter and in the absence of resolution of the dispute by the PO. The enforcement

committee should be authorised to review and remit procurement decisions referred to it.

This approach will take maximum advantage of the clear administrative-law preference for
resolving administrative-law problems by means of internal remedies rather than judicial

review as expressed in section 7(2) of PAJA.

In setting up the enforcement structure within the Regulator it will be important to align the
enforcement functions of the Regulator with similar functions of other, existing organs of
state. Currently the PP plays a significant role in investigating compliance with procurement
rules and making recommendations on enforcement action (see chapter 4 above). Particular
attention will thus have to be given to the continued mandate of the PP in respect of public
procurement following the creation of the PO. Along the same lines it will be necessary to
set out the distinct enforcement functions of the procurement Regulator's enforcement
structures (PO and enforcement committee) vis-a-vis enforcement structures within the
broader criminal justice system. The former should have exclusive powers in respect of
administrative enforcement of procurement regulation without impacting on the exclusive
criminal justice functions of the latter. Particular provision will have to be made for
instances of interaction between these enforcement spheres such as under the Corruption
Act where endorsement on the Register for Tender Defaulters is concluded administratively
following conviction via the criminal justice system (see 3.4.6 above). It is feasible that the

Regulator's enforcement committee could play a role in completing the endorsement

337 ESB Act 97 of 1990 section 10A(1)(a).
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function in respect of setting the period of endorsement and any consequential sanctions to

be imposed following endorsement.

7.3.3 The Regulator's legal mandate

The objectives and powers of the procurement Regulator must be expressly set out in
dedicated empowering legislation. It is not feasible to contemplate the legal mandate of the
proposed Regulator with reliance on existing public procurement legislation. As pointed out
in the discussion of the legislative framework above (see chapter 3), there are no statutory
provisions currently creating consistent and overarching legal powers to effect central
regulation of all aspects of public procurement across the entire administration in all three
spheres of government, as to the required intentions for the creation and establishment of

the OCPO.

It is accordingly of critical importance that this legislative mandate be formulated in such a
manner as to provide the Regulator with overarching powers to regulate public
procurement across all levels and spheres of administration notwithstanding any other
public procurement regulation. It follows that this dedicated legislation will function
between section 217 of the Constitution and all other related public procurement

regulation.

Creating the legal mandate of the Regulator by means of an overarching statute is a first and
essential step in establishing a consolidated public procurement regulatory regime. It is only
by means of such a focused enactment that a central authority can effectively regulate all
aspects of public procurement spanning the entire range of distinct regulatory instruments

currently governing public procurement in South Africa.

The legal mandate created in this manner will not depart from the basic decentralised
framework of public procurement existing in terms of current legislation. Accounting
authorities will remain primarily responsible for the implementation of procurement rules
and the procurement function of their particular entities. However, these authorities will be
legally and uniformly subjected to the regulatory oversight and guidance of the proposed

newly aligned Regulator.
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A framework for the proposed statute is included in Annexure B.

Limited amendments to current legislation will be necessary to remove potential conflict
between the contemplated central legal mandate of the Regulator and regulatory powers
currently granted to distinct regulatory agencies. The following is a non-exhaustive list of

such necessary amendments:

e Section 76(4)(c) of the PFMA currently grants NT the power to make regulations or
issue instructions concerning "the determination of a framework for an appropriate
procurement and provisioning system which is fair, equitable, transparent,
competitive and cost-effective". This subsection should be repealed in favour of
similar powers granted to the new Regulator.

e Section 168 of the MFMA grants the Minister of Finance the power to make
"regulations or guidelines" towards implementation of the Act, which would
generally include matters pertaining to procurement. It would be necessary to
exclude from this power matters pertaining to public procurement in order to avoid
parallel powers between the Minister of Finance acting under the MFMA and the
new Regulator.

e Section 5(1) of the PPPFA mandates the Minister of Finance to make regulations on
any matter relating to the implementation of that Act. This section should be
amended to subject the Minister's regulatory power to recommendations made by
the new Regulator.

e The regulatory powers granted to the STB in terms of the 2003 regulations under the
STBA should be repealed.

e The Corruption Act should be amended so that the Register for Tender Defaulters
and its Registrar are located within the new Regulator rather than NT. The power
granted to the Minister of Finance under the Corruption Act to make regulations
pertaining to the Register should be subjected to recommendation by the new
Regulator.

e The CIDBA should be amended by adding a provision that subjects the power of the
Minister of Public Works and the CIDB under that Act in respect of procurement to

regulations emanating from the new Regulator's empowering provisions and the
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general regulatory functions of the Regulator in respect of public procurement,
including construction procurement.

e The Minister of Transport's power under the National Land Transport Act to
prescribe requirements for tenders and contracts under that Act, including standard

338

documents,™ should be made subject to consultation with the new Regulator.

e The SITA Act should be amended to subject the SITA's procurement functions to the

339

new Regulator's mandate in addition to the PPPFA.”*” The Minister for the Public

Service and Administration's power to make regulations pertaining to |IT

procurement under the SITA Act**°

should also be subjected to approval by the new
Regulator.

e The defence procurement system contemplated in the Armaments Corporation of
South Africa, Limited Act must in addition to compliance with the basic requirements
of the PFMA** also be subjected to compliance with the regulatory prescripts and

functions of the new Regulator.
7.3.4 The Regulator's functions

The key to the functional arrangements regarding the proposed realigned Regulator is the
recognition of a strict split between regulatory and operational procurement functions
currently fulfilled by the OCPO. The proposed new Regulator will be responsible exclusively
for the regulation of public procurement and will not perform any procurement operations.

In other words, the Regulator will not procure on behalf of any state entity.

This functional divide is important to achieve unbiased and independent regulation of public
procurement. Since the Regulator does not itself procure on behalf of public entities it
stands apart from actual procurement. This is important in a system with as diverse sites of
procurement as in South Africa. If the Regulator is also a procurement entity there is the
real risk that it may view procurement from its particular operational perspective, which will
inevitably be at a national level and somewhat removed from the usage of the goods or

services procured. Such a perspective may consequently narrow the Regulators' regulatory

% National Land Transport Act sections 42(6), 43(3), 44.

SITA Act section 7(8)(c)(iv).
SITA Act section 23(1)(a).
Armaments Corporation of South Africa, Limited Act section 17.
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function, thus undermining the possibility of the Regulator developing an overarching and

comprehensive view of procurement practices.

The functional ring-fencing of the regulatory function is furthermore important in order to
facilitate the role of the Regulator as enforcer of public procurement rules and as an
administrative dispute resolution mechanism. If the Regulator is also a contracting authority
it will be difficult for it to fully perform the function of enforcer of public procurement policy

and adjudicator on public procurement disputes as its independence will be compromised.

The regulatory functions statutorily assigned to the proposed Regulator should include the

following:

e Policy and rule making: developing and coordinating policy on public procurement
approaches; issuing legally-binding rules to augment public procurement regulation
and to provide guidance on implementation of existing rules; contributing to the
refinement and development of the regulatory regime by initiating reforms and

statutory amendments; developing standard documents.

e Monitoring: scrutinising compliance with procurement rules including conducting
investigations into particular procurement transactions; identifying shortcomings
and common concerns; capturing and maintaining comprehensive data on public

procurement.

e Enforcement: providing mechanisms through which compliance with procurement

rules can be enforced, including supplier challenge procedures.

e Capacity building: developing training materials and professionalization
opportunities for procurement officials; ensuring adequate levels of capacity; setting

standards for procurement qualifications.

e Support: providing advice to contracting authorities; developing systems in support

of procurement functions, including IT systems.

e Research: generating and analysing information on procurement practices;

analysing trends; researching markets.

121



OCPO REGULATORY FRAMEWORK

Included in all the regulatory functions listed above should be specific regulation of
particular areas of public procurement such as construction procurement, IT procurement

or defence procurement.
7.3.5 Operational functions

As noted above, the proposed Regulator should not fulfil any central operational

procurement functions. That is, it should not procure on behalf of any organ of state.

This is not to say that all centralised public procurement should disappear. The arguments
for and against centralised procurement are separate from the case for centralised
regulatory functions. Whether there should be more or less actual procurement conducted
at central level on behalf of organs of state is a question that lies beyond the scope of this
Project. The issue of central operational functions is only raised here to the extent that it

impacts on the issue of centralised regulatory functions.

It is perfectly feasible for NT to continue to fulfil centralised operational functions in respect
of public procurement, such as the conclusion of transversal term contracts, after the
realignment of the OCPO into a Regulator and an operational procurement unit within NT.
In fact, the consolidation of procurement regulatory functions within a distinct Regulator is

conceptually related to central operational functions.

When the regulatory functions are shifted from NT to the Regulator, the potential is created
for the remainder of the OCPO within NT to fulfil a purely operational procurement
function. The OCPO can hence develop a focus on this particular aspect of public
procurement in contrast to current attempts at fulfilling both a regulatory and operational
function without clear boundaries between the two functions. This would at least have the
potential to support greater strategic procurement and aligns the subsequent purely
operational function of the OCPO to private-sector CPO structures. On the other hand, an
increased focus on centralised procurement, such as the mandatory participation in
transversal term contracts proposed in the draft Treasury Regulations under the PFMA

published in November 20123* and the President's remarks in his 2014 State of the Nation

2 GN1005 in GG 35939 of 30 November 2012.
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address,*” increases the need for a strong, autonomous regulatory function to create

effective checks and balances on the heightened central operational function.
7.3.6 OCPO institutional implications

The creation of the proposed Regulator need not have drastic institutional (or cost)
implications. It may largely involve aligning the current OCPO structure into the new one
proposed above. Current OCPO staff and infrastructure can thus be utilised in setting up the
new agency. Additionally, staff currently working within particular regulatory bodies dealing
with public procurement, such as the CIDB and SITA, could be transferred to the new

Regulator to continue their work within the new structure.

Only the staff and infrastructure pertaining to the OCPQO's regulatory functions, namely SCM
Policy and Strategy; SCM Governance, Monitoring and Compliance and SCM Client Support
are to be transferred to the new Regulator. The residual, operational functions of the
current OCPO Strategic Procurement and Transversal Contracting units will remain as an
institutional function with NT and continue to function as the OCPO under the guidance of

the CPO.
7.4 Wider public procurement regulatory reforms

The creation of a dedicated Regulator along the lines set out in paragraph 7.3 above is a
necessary first step in addressing the clear need for broader public procurement regulatory
reform in South Africa. The long-term objective of these reforms should in all likelihood be
the formulation of a single public procurement statute governing all aspects of public
procurement and at all levels and spheres of the state, i.e. the enactment of a consolidated

Procurement Act.

However, at this stage it should not be contemplated that the broader reform project can
proceed simultaneously with or in short succession to the establishment of the proposed

Regulator. The available data on non-compliance with current public procurement

*3 The President stated in his speech that "To prevent corruption in the supply chain system, government has

decided to establish a central tender board to adjudicate tenders in all spheres of government. This body will
work with the chief procurement officer whose main function will be to check on pricing and adherence to
procedures as well as fairness."
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prescripts raises important questions about public procurement regulation in South Africa.
For example, the AG's findings that high levels of non-compliance with procurement rules
commonly involve a failure to obtain three quotations when using the written quotation
method of procurement presents a particular regulatory puzzle. The rule at stake here is not
a difficult one to understand or to implement and leaves very little discretion to the
contracting authority. Yet, non-compliance with this simple rule is right at the top of
procurement rules violated. Before one can sensibly attempt to address this regulatory
problem a significant effort will have to be exerted to understand the regulatory failure
here. Another telling example is the AG's common findings regarding public contracts
concluded with public servants at national, provincial and local government levels despite
the noteworthy difference in the applicable legal rules. At local government level such
contracts are outlawed whereas there is no such legal prohibition at national and provincial
levels. The comparable regulatory failure in the face of divergent rules requires careful
scrutiny before an attempt can be made to formulate a new regulatory approach to this

issue.

These examples show that there is significant work still to be done by the proposed
Regulator before an attempt can be made to formulate a new, consolidated procurement
statute. It is thus not advisable to pre-empt and hence potentially undermine one of the
main founding mandates of the proposed Regulator, namely the initiation of a proper and

extensive reform programme.
7.5 Proposed roadmap

In line with the discussion above, a roadmap is proposed here that captures short-, medium-

and long term steps to implement the recommendations flowing from this Project.
7.5.1 Short term action plan

The first step towards implementing the recommendations contained in this report is to
develop stakeholder consensus around the revised regulatory approach advocated here.
The process of stakeholder engagement needs to be differentiated to engage particular
constituencies in a focused and meaningful manner in order to have the best chance of

building consensus. Stakeholders in public procurement include both those that are internal
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to the procurement process and those that are external.** Structured consultation with the

stakeholders within each of these areas will have to be designed and actively managed.

The overarching outcome and hence purpose of the stakeholder engagement process
should be broad agreement on the key recommendations of this report. Further outcomes
should be the identification of particular problems in implementing the key
recommendations; the specific form that implementation of the key recommendations can
take; the timeline for implementation and the resolution of any tensions or uncertainties

that may be created during the transition period of implementation.

The stakeholder consensus process should start with engagement within the OCPO and
subsequently NT on the key recommendations of this report. Once consensus have been
reached within NT, a project team from NT, including but not limited to officials from the
OCPO, with input from outside experts where necessary, must be appointed to drive the
initial consultation process with a direct mandate from the Minister of Finance. Consultation

should be conducted on the basis of a policy statement based on this report.

Internal stakeholders to consult will include chief financial officers of all government
departments, the AG, PP, SITA, organised local government and SOCs. External stakeholders
should include supplier organisations and regulatory bodies such as the CIDB. Eventually,
wider public participation processes on an advanced policy statement is recommended

following the normal policy-participation processes in terms of a green paper.
7.5.2 Medium term action plan

Once broad consensus have been developed around the need for a revised institutional
approach to public procurement regulation and the basic steps necessary to implement
such revision, the next phase would be to draft the legislation necessary to implement this
approach. The content of the draft will be dictated by the policy position that emerges from

the stakeholder consultation process.

35 L. Schooner, D.I. Gordon & J.L. Clark "Public Procurement Systems: Unpacking Stakeholder Aspirations and

Expectations (Working Paper)" (2008) GWU Legal Studies Research Paper No. 1133234 (SSRN elibrary
http://ssrn.com/abstract=1133234) 15-25.
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It is advisable that the drafting process again be conducted by a designated project team
consisting of officials from different stakeholder environments assisted by outside experts
where necessary. Caution should be taken to draw on expertise on domestic conditions in
this phase and to develop a draft statute that is fit for purpose in the South African context
rather than excessively relying on foreign experience in this regard in order to avoid the

risks of comparative methodology highlighted in this report.

Once a draft statute has been created the normal parliamentary process should follow
leading to the enactment of the new empowering legal mandate and statute for the

proposed Regulator.

Following the promulgation of the contemplated statute, institutional arrangements will
have to be made to facilitate the transfer of the current OCPO organisation to the proposed
Regulator institutional framework. An important consideration at this stage will be the
splitting of operational and regulatory functions. Only the staff and infrastructure pertaining
to the OCPO's regulatory functions such as SCM Policy and Strategy; SCM Governance,
Monitoring and Compliance and SCM Client Support are to be transferred to the new
Regulator. The residual, operational functions of the current OCPO Strategic Procurement
and Transversal Contracting units will remain as an institutional function with NT and
continue to operate as the OCPO. An institutional basis for this remaining function will
consequently have to be established within NT, e.g. in the form of a central tender board for
the awarding of high-value and complex tenders. The STBA could potentially be used to

ground the operational function of the OCPO within NT.

7.5.3 Long term action plan

Once the proposed Regulator is in place and functional, the longer-term objective of
comprehensive reform of public procurement regulation in South Africa can proceed under
the auspices of the Regulator. The final objective of this process should be the enactment of

a comprehensive, integrated public procurement code.
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Annexure A

ANNEXURE A

AG Report of the Auditor General of South Africa on a Performance Audit on the Use of

Consultants at Selected National Departments (2013) pp 37 - 38

List of findings of non-compliance with applicable public procurement prescripts on the

procurement of consultancy services:

SUPPLY CHAIN MANAGEMENT PRACTICE NOTE 3 OF 2003

Mon-compllance with Supply Chain Management Practice Note 3 of 2003 (PM-32003) and the
SCM guide were Identifiad. The following are examples of the more common and significant
araas:

Planning

- Internal sklll=fresources were not always considerad for a project/duty/study prior to
appointing consultants (PN 3-2003 par. 1.5; 5CM guide par. 5.1.5)

- Cepartments sometimes appointed consultants and did not consider appointing
persons on a contractuzl basks In terms of the Public Service Act. Persons appointad
In a post on the fixed establishmient should be appointed on contract In tarms of the
Public Service Act (PN 3-2003 par 3; 5CM guide par. 53.1)

- Consultants were sometimes hired for assignments that were In confllct with
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thelr prior or current obligations. For example, consultamts hired to prepare an
engineering design for an Infrastructure project should not be engaged to prepare
an Independent environmental assassment for the same project. (PN 3-2003 par. 5;
SCM guide par. 5.5.1).

inistration

The standard form of contract was not always signed by the partlies Involved
(PN 3-2003 par. 1.6 5CM guide par. 5.1.6)

Where projects included Important components for the transfer of skllls, the terms
of reference did not always Indicate the cbjectives, nature, scope and goals of the
training programme. It also did not always Indude detalls of trainers and traineas,
skills to be transfarred, timeframes and monitonng and evaluation arrangements
(PN 3-2003 par. 8; 5CM guide par. 5.8.1)

The terms of reference documents were not always detalled and did not always
comply with the requirements of PN 3-2003 and the SCM guide (PN 3-2003 par. 93.1;
SCM guide par. 5.93.1;59.32).

Appeointment

Departments did not always use 2 competitive bidding process to appoint
consultants (PM 3-2003 par 4.1; SCM guide par. 5.4.1)

Departments classified transactions as urgent or emergency cases, but reasons were
sometimes not dearly recordad and approved as required. Urgent czses are Cases
where early delivery 1s of critical iImportance and the Invitation of compeatitive bids
I5 efther impossible or iImpractical. A lack of proper planning does not constitute an

urgent case (5CM guide par. 4.7 .5).

Tender process

| 38

Tax clearance cartificates and proof of registration with controlling authorities and
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ANNEXURE B

An outline framework for a statute to create a new public procurement Regulator in South

Africa.

THE PUBLIC PROCUREMENT REGULATOR OF SOUTH AFRICA ACT

CHAPTER 1: INTERPRETATION, OBJECT, APPLICATION
1. Definitions
2. Objects of the Act

3. Application
[This section should clarify the overarching application of this statute encompassing all public

procurement in South Africa notwithstanding any other legislation]

CHAPTER 2: THE PUBLIC PROCUREMENT REGULATOR
4. Creation of the public procurement Regulator of South Africa
Functions of the Regulator
Powers of the Regulator
Funding of the Regulator

Accountability of the Regulator

o 0 N o WU

Institutional support to the Regulator

[This section should assign duties to existing organs of state, such as NT, to provide institutional
support to the Regulator]

CHAPTER 3: BOARD OF THE PUBLIC PROCUREMENT REGULATOR

10. Constitution of the Board of the Regulator

11. Appointment of members of the Board

[Apart from the appointment procedures in respect of all members of the Board, this section should also

set out the procedure to be followed in respect of occasional vacancies on the Board.]
12. Accountability of members of the Board

[This section should set out the particular interests that board members appointed by particular
constituencies should represent on the board as well as general accountability duties of board members

vis-a-vis their constituencies.]

13. Terms of office, resignations & removal from office of members of the Board
14. Functions and powers of the Board

15. Operating procedure of the Board
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16. Committees of the Board
17. Delegation of functions

CHAPTER 3: PUBLIC PROCUREMENT REGULATOR ADMINISTRATION
18. Executive Head of the Administration

19. Appointment of the Executive Head of the Administration

[Apart from the appointment procedure, this section should also set out the qualification criteria for

appointment as Head of the Administration as well as filling of occasional vacancies.]

20. Term of office, resignation & removal from office of Executive Head of the
Administration

21. Staff of the Administration

[This section should also provide for the transfer of current staff of organs of state fulfilling procurement

regulatory functions to the Regulator Administration.]
22. Functions of the Administration
23. General powers of the Administration
CHAPTER 4: ENFORCEMENT COMMITTEE
24. Constitution of enforcement committee
25. Functions and powers of enforcement committee
26. Procedures of enforcement committee

27. Delegation

[This section should set out the power of the enforcement committee to delegate functions to sub-

structures of the committee such as panels, in particular to deal with specific cases.]
CHAPTER 5: PROCUREMENT OMBUD
28. Establishment of procurement ombud

[This section should also clarify the relationship between the procurement ombud and the other structures
of the Regulator, including the obligation on the other structures to fund and provide institutional support

to the office of the ombud.]
29. Appointment of procurement ombud

[Apart from the appointment procedure, this section should also set out the qualification criteria for

appointment as procurement ombud as well as filling of occasional vacancies.]

30. Term of office, resignation & removal from office of procurement ombud
31. Accountability of procurement ombud
32. Functions and powers of procurement ombud

33. Delegation
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34. Operating procedures of procurement ombud

35. Procurement challenges
[This section should create the right to challenge procurement decisions before the procurement ombud
and set out the procedure to be followed by interested parties to challenge procurement decisions.]

36. Staff of the procurement ombud
CHAPTER 6: GENERAL

37. Regulations

[This section should provide for regulations to be made to implement this Act, including listing those
matters on which regulations must/may be made. This list should include at least regulations governing
the work of the enforcement committee and of the procurement ombud. It is not recommended that this
section be used to confer the power to create regulations governing public procurement as such. That
power should rather be set out under the sections dealing with the powers of the Board and Administration
respectively.]

38. Amendments to statutes

[This section should detail all the consequential amendments to existing legislation necessary to implement
the scheme of the procurement Regulator, including those amendments listed in section 7.3.3 of the
report.]

39. Transitional arrangements

[This section should provide for transitional arrangements to govern procurement regulation during the
establishment of the Regulator, including ongoing regulatory action by existing organs of state, such as the
OCPO. The section should also set out the continued operation of current procurement regulatory
instruments issued by NT (such as guidelines, circulars, practice/instruction notes and standard
procurement documents) and for the transfer of control over those instruments to the Regulator.]

40. Short title and commencement
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